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STAPLETON, Circuit Judge:



         When the District Court granted summary judgment to the defendants in

this medical malpractice case brought under the Federal Tort Claims Act, it did not have

the benefit of our deicsion in Hughes v. United States, 263 F.3d 272 (3d Cir. 2001). 

That FTCA case, like this one, involved a malpractice claim based on allegations that the

defendants caused the plaintiff’s injuries by negligently failing to diagnose and/or treat a

condition that needed medical attention.

         We held for the first time in Hughes that "the FTCA’s statute of limitations

is not jurisdictional" and that "[f]ailure to comply with the statute is an affirmative

defense which the defendant has the burden of establishing."  Id. at 278.  The District

Court in this case understandably treated the limitations issue as a jurisdictional one with

the burden of proof on the plaintiff, and this approach may well have influenced its

ultimate conclusions.  Moreover, Hughes also provides new guidance on the application

of the Supreme Court’s decision in United States v. Kubrick, 444 U.S. 111 (1979) to a

situation in which the alleged malpractice is a failure to diagnose and/or treat.  Id. at 276-

78.

         We will vacate the judgment of the District Court and remand to provide an

opportunity for the District Court to consider the issues here raised in light of the

development of the relevant law in Hughes, 263 F.3d 272 (3d Cir. 2001).�________________________________
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