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OPINION

ROTH, Circuit Judge:
l. Introduction

Paintiff St. Paul Fire and Marine Insurance Company (St. Paul) appedls an order of
the U.S. Didtrict Court for the Eastern Didtrict of Pennsylvania, granting defendants Rule
12(b)(6) motion to dismiss the complaint for failure to state aclam upon which rdlief can
be granted. Fed. R. Civ. P. 12(b)(6). Defendants are Temple University Hospital, Raymond
Brown, M.D., and Vaerie Whitman, M.D. (Temple). Theissue on gpped is whether excess
and umbrelainsurer St. Paul hastheright, under its contracts with insured Temple, to
select counsd for and to defend amedica mapractice clam, Colon, v. Temple Univ.
Hosp., March Term, 2000, No. 1963 (Phila. C.P.) (Colon Action), brought againgt Temple

by the parents of aminor child for persond injuries sustained during birth.



The parties do not dispute that Pennsylvanialaw gppliesin this diversty action. We
conclude, however, that the Digtrict Court erred in its interpretation under Pennsylvanialaw
of the contact between St. Paul and Temple and that it erred in its holding under the
Pennsylvania Medica Professiond Liability Catastrophe Loss Fund Statute (CAT Fund
Statute) that only basic insurance carriers (including sdf-insurers) can defend medica
mapractice dams. Accordingly, we will reverse the Didrict Court’s dismissd of the
complaint and remand this case to the Digtrict Court for the entry of a declaratory judgment
permitting St. Paul to defend the Colon Action, including the selection of counsd.

II. Factsand Procedural History

Since July 1, 1996, . Paul hasinsured Temple for medica mapractice under two
agreements, which comprise Policy No. 566XM1864: (1) an excess insurance agreement,
pursuant to Hedthcare Facility Professona and Commercid Generd Liability
Protection—Claims Made Excess of Sdlf-Insured Retention Form, and (2) an umbrella
agreement, under a Hedthcare Facility Umbrela Excess Liahility Protection Form. The
excess agreement provides $1.00 of liability coverage to Temple beyond its Sdf-Insurance
Retention (SIR) of $1.2 million per dlam. Between S. Paul’s excess and umbrella
coverage, thereis dso a Shared Excess Retention in the amount of $2 million. Thisisa
capped buffer that applies only once per policy term.  Above the Shared Excess Retention,
the S. Paul umbrella agreement provides $23 million in coverage.

Temple contends, however, that it is covered by another policy with Lexington

Insurance Company (Lexington) and that Lexington has the right to defend Temple's



medica mapractice clams. From July 1, 1999, until July 1, 2000, Temple contracted with
Medica Inter-Insurance Exchange (MI1X) for afronting policy.! Temple damsthat
Lexington later agreed to assume therights of MIIX. St. Paul argues to the contrary that no
other basic coverage was scheduled at the time that Temple purchased its policy from S.
Paul. For that reason, St. Paul maintains that the provisions of its policy with Temple
control the medica mapractice clams covered by the St. Paul policy.

The dispute arose when Temple refused to dlow St. Paul to select counsd for, and
to defend, the Colon Action. St. Paul filed amotion for declaratory judgment againgt
Temple on May 29, 2001, seeking the right to defend the Colon Action, including the
selection of counsd. On August 16, 2001, Temple filed a Rule 12(b)(6) motion, arguing
that Lexington provided its basic liability insurance policy and concomitantly had the
superceding duty to defend Temple' s medicad malpractice actions.

. Paul objected to Lexington's aleged duty to defend because the Lexington
policy was not included in the record before the court and, as aresult, Templ€'s contractua
relationship with Lexington was outsde the scope of a 12(b)(6) motion. In responseto S
Paul’ s objection, the court solicited supplementd briefs on the 12(b)(6) motion, asking
Temple to explain itsinsurance scheme in more detail and to file the Lexington policy.

Temple filed an additiond brief, addressing the issue that the CAT Fund Statute precluded

A fronting policy is not a basic policy but a surety agreement which obligates the
insurer to gep inif the insured, a sdf-insurer like Temple, becomes insolvent. If thereis
no insolvency, the insured retains control of defending lawsuits.
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. Paul’ sright to defend and sdlect counsdl.

The court heard oral argument on November 9, 2001, and issued a Memorandum and
Order on November 21, 2001, granting Temple€' s motion to dismiss on the basis of the CAT
Fund Statute and the language of the umbrella agreement. St. Paul filed atimely appeal on
the issue whether St. Paul had the right to select counsel for and to defend Temple's
medicd madpractice dams, including the Colon Action.

[11. Jurisdiction and Standard of Review

The Digtrict Court had diversity jurisdiction over this matter pursuant to 28 U.S.C. §
1332, as S. Paul is a company headquartered in Minnesota, Temple (hospital and individua
defendants) islocated in Pennsylvania, and the amount in controversy exceeds $75,000.
We have jurisdliction to review the Memorandum and Opinion of the district court, asitisa
fina and appedable order of that court. 28 U.S.C. § 1291. The relevant contract and
datutory interpretations of the Digtrict Court are conclusions of law, subject to de novo
review.

V. Discussion
A. TheJuly 1, 1999, Excess I nsurance Contract Between the Parties Affords St.
Paul the Right to Defend Temple's Medical Malpractice Claims, Including theColon
Action

Itisclear to us, asit wasto the Didrict Court, that the plain language of Temple's
July 1, 1999, excessinsurance contract with St. Paul affords St. Paul the right to defend
Temple' s medical mapractice clams. St. Paul’ s excess agreement with Temple Sates.

Right to Defend. We |l have the right but not the duty to defend any covered



clam or suit for injury or property damage made againgt any protected

person. We have this right even if we believe defense cogts and the total

amount any protected person will be legally required to pay as damages for

injury or property damage will not exceed the self-insured retentions. We

have no duty to perform other acts or services.

Pennsylvanialaw recognizes that a self-insurer may contract the obligation to
defend insurance clams to another insurer. Williams Crane & Rigging, Inc. v.
Northbrook Property and Casualty, No. CIV.A.93-4266, 1996 U.S. Dist. Lexis 3586, at
*1, 14 (E.D. Pa. Mar. 26, 1996) (defense by excessinsurer). Although Williams Crane is
not binding on us, its holding is supported by Third Circuit law. See Cooper Labs.,, Inc. v.
Int’l Surplus LinesIns. Co., 802 F.2d 667 (3d Cir. 1986) (defense by excessinsurer). In
this case, the July 1,1999, contract between St. Paul and Temple furnishesthe right to
defend to St. Paul. Further, the District Court correctly applied and interpreted
Pennsylvanialaw to hold that the right to defend includes the right to select counsd.
Widener Univ. v. Fred. S James & Co., 537 A.2d 829, 833 n. 9 (“Duty to defend insurer
has right to defend litigation and to select counsdl.”), citing ACandsS Inc. v. Aetna
Casualty and Surety Co., 764 F.2d 968, 975 (3d Cir. 1985) (“[T]he right to control
Settlement contemplates the right to control the defense.”) (interna citation omitted).
Temple argues that the policy as awholeis ambiguous, however, and thus should be

congtrued in alight most favorable to the non-moving party. Temple cites the language of
. Paul’s umbrdlainsurance contract with Temple as proof of ambiguity. The umbrdla

policy contract clearly does not support aright or duty to defend. It Satesthat St. Paul has

no duty to defend, “if your [Templ€ ] Basic Insurance has such aduty to defend. However,



we [S. Paul] do have the right to associate in the defense and control of any clam or suit
that is reasonably likely to involve us” Logic does not, however, require that the two
agreements — the excess and the umbrella contracts — contain the same duty to defend
language in order to avoid ambiguity in the policy asawhole. Stated another way, reading
the policy as awhole need not entail, in asituation of aggregative contracts, that each
contract contains the same obligations and rights. 1t is unambiguous that, under the excess
contract, St. Paul hasthe right to defend Temple' s medicad malpractice clams up to
Temple's Sdf-Insurance Retention of $1.2 million per claim, Shared Excess Retention of
$2 million, and the $1 limit of the excess coverage provided by S. Paul. Similarly, itis
clear that the $1 of ligbility coverageis necessary for S. Paul’ sright to defend Temple's
medical mapractice clams, as the umbredla policy does not, according to its terms,
provide such aright.2
B. St Paul’sPolicy Language Does Not Contravenethe CAT Fund Statute

Temple argues that, regardless of the percalved ambiguity in the language of its
policy with S. Paul, the Pennsylvania CAT Fund Statute is violated by contracts that remove
the defense of insurance claims from the basic coverage insurance carrier. The Didtrict
Court agreed, holding that basic insurance coverage insurers are “ unambiguoudy obligated”
under the CAT Fund Statute to defend professond liability cdaims. The Digtrict Court

cited 40 Pa. Stat. Ann. 8 1301.72, which statesin pertinent part, “(d) The basic coverage

2Temple does not raise the possibility of waiving the $1 of liability coverage, so we
need not address the implications of such awaiver.



insurance carrier or self-insured provider shdl be responsible to provide a defense to the
clam, including defense of the fund, except as provided for in section 605 [exception
ingpplicable].” The court then cited Crozer Chester Med. Ctr. v. Med. Prof’| Liab.
Catastrophe Loss Fund, 713 A.2d 1196, 1201 (Pa. Commw. Ct. 1998), aff'd, 725 A.2d
755 (Pa. 1999), to support its conclusion. The court continued:

Clearly the language of the excess portion of the policy authorizing &. Paul to

defend conflicts with the * mandatory language of the statute requiring the basic

insurer to defend. . . .The CAT Fund gtatute has the sdlutary effect of obviating the
disputes between a basic carrier and an excess carrier when their respective policies
each have aright-to-defend clause.”

The Digtrict Court misnterpreted Crozer and thus erred in holding that § 1301.72
requires that only basic coverage insurer carriers have the right to defend medica
mapracticedams Theissuein Crozer was whether the CAT Fund was obligated to
assume the defense once the basic insurance carrier’s coverage limits were exhausted,
not whether abasic or an excess insurer possessed the right to defend. The Crozer court
agreed with the Fund, holding that the Fund was obligated to pay post-exhaustion losses and
damages but that the basic insurer remained obligated to defend the clams. 713 A.2d at
1199-1200. The only “unambiguous obligation” was that the claims be defended by an
insurer, even after the policy limit was exhausted. 1d. at 1199. In Crozer, the duty to

defend fdl ether to the CAT Fund or the basic insurer; no other insurer wasinvolved. The

CAT Fund was not obligated to defend under the statute. The basic insurer therefore had to



doso.?

The Crozer court recognized a divison of burdens between the Fund and the insurer
generally. Under thisdivison, the insurer must defend post-exhaustion claims and the
Fund pays losses or damages post-exhaustion. The Crozer court held thet thisdivison
comports with § 1301.702(d) of the Act and is consstent with the CAT Fund Director’s
dautory authority to maintain the Fund' sfinancia integrity. Id. at 1200. Thisduty of the
sdf-insurer or the basic insurer to defend claims under the CAT Fund Statute does not,
however, preclude that self-insurer or basic insurer from contracting the right to defend to
another insurer.

Moreover, the language of 8 1301.02 of the CAT Fund Statute clearly articulates
concerns different from the issue in the present case. The atute provides that injured
parties are entitled to prompt and fair relief a a reasonable cost* and that claims for which
the CAT Fund could be held responsible should be defended by the basic insurance carrier
or the sdlf-insured provider.® In this case, Temple, the salf-insured provider, contracted

that right of defenseto St Paul. Nothing in the Satute or in the generd principles of

3The CAT Fund has aright to defend “any claim payable by the fund,” but the Fund
did not exercise that right in the present case. § 1301.702(f).

“It isthe purpose of this act to make available professiond liability insurance a a
reasonable cog, and to establish a system through which a person who has sustained injury
or death as aresult of tort or breach of contract by a hedlth care provider can obtain a
prompt determination and adjudication of his clam and the determination of fair and
reasonable compensation.” 40 Pa. Stat. Ann. § 1301.102.

%The basic insurance carrier or salf-insured provider shal be responsible to provide
adefense to the dlaim including defense of thefund. . . .” § 1301.02
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contract law prevents such a contracting away by the sdf-insured of the duty to defend.

The Digtrict Court remarked that an equa right to defend may create aSituation in
which each insurer attempts to minimize its ligbility by focusing the blame on the other, to
the detriment of insureds. Thisrisk may indeed occur but St. Paul would have had it in mind
when it included in its excess agreement its right to select counsal and to defend amedica
mapractice clam. Temple dso would have had it in mind when it contracted with St. Paul,
permitting . Paul to do so.

C. TemplesFronting Policy with Lexington Does Not Provide Basic I nsurance

In additiond, the parties raise the issue of whether Templ€e's contract with
Lexington, afronting policy, serves to name Lexington the basic insurance carrier and
thereby confer the duty and right to defend upon Lexington.® St. Paul is correct that
Lexington's palicy, as afronting policy, is not an agreement for basic insurance but a surety
agreement, sSince Lexington would assume Templée sliability only if Temple were insolvent.
Regardless, under basic principles of contract law, Temple s contract with St. Paul would
be vaid againgt subsequent contracts by Temple for the right to defend.

Although we are sympathetic to the ingtitutiond concernsraised by Temple, namely
itsdesreto invoke inditutiona and individud providers policies before excess insurance
and to litigate cdlamsto clear the records of medicd professionds under its employ,

Temple remains bound by its agreement with St. Paul. The right to defend the Colon

®If Lexington was Temple's basic insurer, its SIR would be reduced from $1.2
million per cdlam to Lexington's aleged policy limit of $400,000.
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Action, including the selection of counsd, resides with St. Paull.
For the above reasons, we will reverse the judgment of the Digtrict Court of
November 21, 2001, and remand this case to it with instructions to enter a declaratory

judgment in favor of . Paul.
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TO THE CLERK:

Pease file the foregoing Opinion.

By the Court,

/9 Jane R. Roth

Circuit Judge
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