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OPINION OF THE COURT

SLOVITER, Circuit Judge.

While the incidents that form the basis of this dlaim may seem trivid & fird, to the
Plaintiffs who were subjected to them they presented a paradigmatic case of racia
profiling. The partiestedtified to differing versons of the relevant facts. The Didtrict
Court failed to view the factsin the light most favorable to Plaintiffs and accordingly erred
in granting summary judgment based on quaified immunity and the merits.

l.
Introduction

Plaintiffs Marco Antonio Carrasca, Fidd Figueroa, Abimad Figueroa, and
Rigoberto Vades Barreras filed suit againgt Edward Pomeroy, aformer New Jersey State
Park Ranger, and Steve Losey, aformer Vistor Service Assstant at Waywayanda State Park

(referred to collectively as “the Rangers’), in the United States Didtrict Court for the



District of New Jersey under 42 U.S.C. § 1983, daming that the Rangers violated
Raintiffs rights under the Equa Protection Clause of the Fourteenth Amendment and the
Fourth Amendment. They further claimed that the Rangers violated 42 U.S.C. 88 1981% ad

1985(3)® and the New Jersey Law againgt Discrimination.*

! Section 1983 reads, in pertinent part: “ Every person who, under color of any statute,
ordinance, regulation, custom, or usage, of any State or Territory or the Didrict of
Columbia, subjects, or causes to be subjected, any citizen of the United States or other
person within the jurisdiction thereof to the deprivation of any rights, privileges, or
immunities secured by the Condtitution and laws, shall be liable to the party injured in an
action at law, suit in equity, or other proper proceeding for redress.”

2 Section 1981(a) reads: “All persons within the jurisdiction of the United States shall
have the same right in every State and Territory to make and enforce contracts, to sue, be
parties, give evidence, and to the full and equa benefit of dl laws and proceedings for the
security of persons and property asis enjoyed by white citizens, and shall be subject to like
punishment, pains, pendties, taxes, licenses, and exactions of every kind, and to no other.”

3 Section 1985(3) reads, in pertinent part: “If two or more personsin any State or
Territory conspire, or go in disguise on the highway or on the premises of another, for the
purpose of depriving, ether directly or indirectly, any person or class of persons of the
equa protection of the laws, or of equa privileges and immunities under the laws; or for
the purpose of preventing or hindering the congtituted authorities of any State or Territory
from giving or securing to al persons within such State or Territory the equd protection of
thelaws, . . . if one or more persons engaged therein do, or cause to be done, any act in
furtherance of the object of such conspiracy, whereby another isinjured in his person or
property, or deprived of having and exercising any right or privilege of acitizen of the
United States, the party so injured or deprived may have an action for the recovery of
damages, occasoned by such injury or deprivation, against any one or more of the
conspirators.”

4 The New Jersey Law Againgt Discrimination, N.J. Stat. Ann. § 10:5-4, reads. “All
persons shal have the opportunity to obtain employment, and to obtain al the
accommodations, advantages, facilities, and privileges of any place of public
accommodation, publicly assisted housing accommodation, and other real property without
discrimination because of race, creed, color, nationd origin, ancestry, age, marital status,
affectiona or sexud orientation, familid datus, sex, or source of lawful income used for
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The Didrict Court granted the Rangers motion for summary judgment and
dismissed Plantiffs casein its entirety with prgudice. Plaintiffs gpped, contending that
summary judgment was ingppropriate because there were genuine issues of materia fact.
In contrast, the Rangers argue that dl parties are in agreement asto dl of the materia facts.
Based on the record before us, we conclude that significant factual disputes existed and that
the Didtrict Court should have viewed the facts in the light most favorable to Plantiffs, thus
precluding summary judgmen.

I.
Background

A. Facts

Pantiffs clam that shortly after 6 p.m. on August 3, 1998, they entered alakein
Waywayanda State Park, located in Sussex, New Jersey, and that there were between fifteen
to twenty-five other svimmersin the lake a that time. (Dep. of Fidel Figueroa at 20;
Barerasat 18; Carrascaat 29). The Rangers agree. (Dep. of Pomeroy at 20). Furthermore,
Pomeroy claims, and Plaintiffs do not deny, that Pomeroy arrived at the lake between
goproximately 6:15 and 6:20 p.m., which was &fter the 6 p.m. posted closing time for the
lake. (Dep. of Pomeroy at 8-9 and 19).

The events after this point arein dispute. The parties verson of the facts are taken

rental or mortgage payments, subject only to conditions and limitations gpplicable dike to
al persons. This opportunity is recognized as and declared to be acivil right.”
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from the depositions of dl four Plaintiffs and Pomeroy.> We will present each version of
the facts, beginning with the Plaintiffs .

According to Fantiffs, Abimadl Figueroa, the sole femde Plaintiff, was not in the
lake but instead was sitting on the beach when Pomeroy arrived at the scene. (Dep. of
Abimad Figueroaa 20). The remaining three Plaintiffs exited the water, dong with
everyone esein the lake, upon Pomeroy’s order to do so. (Dep. of Fidd Figueroaat 27-28;
Dep. of Barrerasat 28; Dep. of Carrascaat 40). A woman and child were the last to leave
the lake, emerging from the water afew minutes after Plaintiffs. (Dep. of Barreras a 29).
After exiting the water, Plaintiffs collected their belongings and began waking towards
their car when Pomeroy gpproached them and, in Spanish, caled them “Mexican” asif “he
was making fun” and told Plaintiff Carrasca that he was “dmost naked.” (Dep. of Carrasca
at 43). Carrasca admits that he was svimming in his underwear, which he contends were
dark bikini briefs. (Dep. of Carrasca at 26).

Theredfter, Plantiffs walked to ther car a which point Pomeroy got into his patrol
car, parked behind Plaintiffs car, and got out. (Dep. of Carrasca a 44). Pomeroy then
asked Plaintiffs for adriver’ slicense, “green card,” or some other form of identification.
(Dep. of Fidd Figueroaat 33). Permanent resdency cards are colloquialy known as

“green cards.” United Statesv. Vasquez De Reyes, 149 F.3d 192, 193-94 (3d Cir. 1998).

> Whileit is agreed that Losey was deposed, and excerpts are in the record, the
complete transcript has not been supplied to this court and our efforts to locate it have been
unsuccesstul.



Pomeroy proceeded to take the car keys from Plaintiff Fidel Figueroa, went to his patrol
car where he poke on hisradio for afew minutes, and returned to search Plaintiffs car.

(Dep. of Fidel Figueroaat 34-35). Pomeroy then arrested dl four Plaintiffs without

reading them their rights required under Mirandav. Arizona, 384 U.S. 436 (1966). (Dep. of
Carascaa 57). He handcuffed and placed Plaintiffsin his patrol car, drove them to the
Park office, and, when there, handcuffed them to chairs. (Dep. of Fidel Figueroa a 39-40).
Pantiffs remained in that postion for gpproximately three to four hours before Pomeroy
dlowed them to leave. (Dep. of Fidel Figuercaa 45). Plantiff Fidel Figueroa collected
some persond items from the car, which was impounded. (Dep. of Fidel Figueroa at 47,
Dep. of Pomeroy a 57). All four Plantiffs were given a summons for svimming after
hours, for which they thereafter paid fines. (Dep. of Fiddl Figueroa at 49; Dep. of Carrasca
at 69). Responding to Pomeroy’s orders during this time, Defendant Losey searched
Plaintiffs car and handcuffed Plaintiffs. (Dep. of Carrascaat 48-49; 62-63; 79-80).
Pomeroy’ s testimony sgnificantly differed from thet given by Rantiffs. In his
depogition, Pomeroy testified that after he announced over his vehicle' s loudspesker that
the lake was closed for swimming, he continued his patrol of the area nearby because most
of the swimmers had left the water. (Dep. of Pomeroy at 22-23). When he returned to the
lake, he observed some individuds, including Plaintiffs, still svimming. (Dep. of Pomeroy
a 24). At thistime, Pomeroy announced for asecond timethat al persons had to exit the
lake. (Dep. of Pomeroy a 25). Further, even after his second announcement Plaintiffs

remained in the water, which prompted him to leave his car, walk to the lake, blow his



whigtle, and wave hisarms at Plaintiffs. (Dep. of Pomeroy at 27). Despite his efforts,
Pantiffs remained in the lake, and it was not until Pomeroy waved and caled out for an
additiona five minutes that they left the water. (Dep. of Pomeroy at 28). Pomeroy noticed
Paintiffs were wearing underwear and clothes, rather than svimming suits. (Dep. of
Pomeroy a 59). It wasther improper attire coupled with their fallure to comply with his
orders to exit the water that caused him to gpproach them on the beach. (Dep. of Pomeroy
at 59).

Unable to spesk Spanish, Pomeroy asked Plaintiffs for identification in English,
which they could not provide. (Dep. of Pomeroy at 32). Next, Pomeroy drove his patrol
car to the parking area where he met Plaintiffs, inquired about the driver of the car and his
driver’slicense, and asked dl the Plaintiffs once again for identification, including ther
green cards. (Dep. of Pomeroy at 33-37). When Plaintiffs said they did not possess green
cards, Pomeroy caled the INS, and spoke to INS Agent Donald Sasso who told Pomeroy he
would return his cal because the INS had potentid interest in Plaintiffs. Pomeroy then
handcuffed and arrested Plaintiffs for svimming after hours, placed them in his patral car,
and took them to the Park office. (Dep. of Pomeroy at 38-39).

At the office, Pomeroy handcuffed the three mae Plaintiffsto chars. (Dep. of
Pomeroy a 47). During thistime, Pomeroy called his daughter who served as a Spanish
interpreter and enabled Pomeroy to obtain Plaintiffs identities and addresses. (Dep. of
Pomeroy at 50-51). Agent Sasso did not return Pomeroy’ sinitid call so Pomeroy

repeatedly - abeit unsuccessfully - attempted to cal Sasso again from the office. (Dep. of



Pomeroy at 52). Eventualy, Pomeroy spoke with INS Supervisor Carol Ford who advised
him that the INS was not interested in Plaintiffs, despite Pomeroy’ s offer to trandfer
Paintiffs anywhere in the state of New Jersey. (Dep. of Pomeroy at 54). Theredfter,
Paintiffs were released from the office. (Dep. of Pomeroy & 56). All four Plaintiffs pled
guilty to swimming after hours. (Dep. of Pomeroy at 58). Asiseviden,
Faintiffs and Pomeroy paint sgnificantly different pictures of the same events.

Importantly, they disagree as to how many times Pomeroy asked Plaintiffs to exit the water,
when Faintiffs did in fact exit the water, the wheregbouts of Abimael Figueroawhen
Pomeroy first gpproached the swimming area, whether Plaintiffs swvimming attire differed
ggnificantly from the atire of other svimmers, and the amount of time Plantiffswerein
custody at the Park office.

B. Procedurd History

Haintiffs complant described the suit as a“civil rights action brought by four
Mexican-born individuals’ to redress the Rangers  discriminatory trestment of them.® The
Didrict Court granted the Rangers summary judgment motion without ord argument. Ina
short opinion, after reciting the facts in amanner that Plantiffs dlam faled to view the
evidence in the light most favorable to them, it concluded that: “(i) Mr. Losey played little

or no part in detaining Plantiffs; (i) Defendant Pomeroy lawfully detained Plantiffs for

® Inviolation of the Equa Protection Clause of the Fourteenth Amendment, the Fourth
Amendment, 42 U.S.C. § 1981, 42 U.S.C. § 1985(3), and the New Jersey Law Against
Discrimination. The Rangers filed amotion for summary judgment.
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investigatory purposes, (iii) Defendants are entitled to Qualified Immunity. Morever, even
if the Court were to reach the merits of this action, the Court finds that it is an utterly

frivolous case.” Opinion & Order at 3-4, Carrascav. Pomeroy, No. 00-3590 (D.N.J. Dec.

10, 2001) (footnotes omitted).
Paintiffstimely gppeded. We have jurisdiction pursuant to 28 U.S.C. § 1291.
[1.
Discussion

A. Standard of Review

The standard of review applicable to an order granting summary judgment is plenary.

See Witkowski v. Welch, 173 F.3d 192, 198 (3d Cir. 1999). We apply the same test

employed by adistrict court under Federal Rule of Civil Procedure 56(c). Kdley v. TYK

Refractories Co., 860 F.2d 1188, 1192 (3d Cir. 1988). Accordingly, the Digtrict Court’s

grant of summary judgment in favor of Pomeroy and Losey was proper only if it appears
“that there is no genuine issue as to any materid fact and that the moving party is entitled to
ajudgment asamatter of law.” Fed. R. Civ. P. 56(c). Faintiffs, asthe non-moving parties,
are entitled to every favorable inference that can be drawn from the record. See Sharrar v.
Felang, 128 F.3d 810, 817 (3d Cir. 1997).

Because the parties disagree as to various facts, summary judgment would have been
gopropriate only if these factud disputes wereimmaterid. For the following reasons, we

find that the factud discrepancies as presented by both parties are materid, thereby making

summary judgment improper.



B. The Disputed Facts

1. Paintiffs contend thet they left the water immediately following Pomeroy’ s first
announcement to do so. In fact, they clam that other individuals remained in the water even
after they had exited. Pomeroy, on the other hand, argues that he had to repeatedly order
Paintiffs to leave the lake before they acquiesced. Contrary to the Digtrict Court’s
gatement “that the issue of when Plaintiffs exited the water is not a question of materid
fact,” Opinion & Order at 2 n.2, the time Plaintiffs exited the water is materia asit goes
directly to whether they were amilarly Stuated with other svimmers who were neither
apprehended nor detained by the Rangers.

2. Itisundigputed that Plantiffs were swimming in their underwesr, but it isfar
from clear that this fact done made Paintiffs dissmilar from the other swimmers for
equal protection purposes. Pomeroy did not testify that no other male svimmer wore a
bikini or that the dothing Plaintiffs wore was subgstantidly different from that worn by the
other svimmers. Furthermore, it was neither developed in the record nor known in
response to our questions at ord argument whether there was asign at the lake describing
the required attire for svimming, potentially a sgnificant fact for this apped.

3. Plantiffs contend that Pomeroy “[made] fun” of them when he caled them
“Mexican” in Spanish and approached them on the beach. Dep. of Carrascaat 42. The
Rangers neither admit nor deny this alegation, but contend that even if Pomeroy made such
a datement, it failed to show discriminatory intent. Br. of Rangers at 43.

4. The reason Pomeroy asked for the Plaintiffs green cardsisin question.
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Faintiffs see thisas an indication of his discriminatory intent toward them as Mexicans,
The Rangers contend that Pomeroy inquired about Plaintiffs green cards amply for
identification purposes and not to question thelr immigration status.

5. Plantiffs point to the questioning and subsequent arrest of Aaintiff Abimae
Fgueroa as evidence of discriminatory intent and racid profiling because she was on the
beach and not swimming when Pomeroy approached her. They note that non-Hispanics who
were on the beach were not stopped or questioned. Pomeroy did not testify that he
observed her swvimming after hours, relying only on the fact that she pled guilty to the
SUMMonNs.

6. Pantiffs contend that they were seized in violaion of the Fourth Amendment.
The Digtrict Court stated that “Plaintiffs cannot point to any evidence which indicates that
Pomeroy acted without probable cause when he detained Plaintiffs for investigatory
purposes.” Opinion & Order a 4 n.4. The court stated that “the undisputed evidence
produced demondtratesthat . . . Pomeroy approached Plaintiffs after he witnessed them
swimming after hours when lifeguards were off duty.” Opinion & Order & 4 n4. Asnoted
ealier, Plantiffs concede svimming after hours. The crux of their caseliesin the dleged
differentid trestment of Plaintiffs and non-Higpanics.

7. Thelength of the detention is at issue. Pomeroy and the Didtrict Court refer to
the length of the detention as two hours. Plaintiffs testified they were held between three
to four hours and were handcuffed to their chairs. Pomeroy offered no explanation for the

restraint, and the Digtrict Court did not refer to it.
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8. Paintiffstedified that Losey helped handcuff them a the time of the arrests,
participated in the search of their vehicle, and helped handcuff Plaintiffsto chairs at the
Park office. Nevertheless, the Digtrict Court stated it was * undisputed that Defendant
Losey played little or no part in the events that occurred a the park.” Opinion & Order at 3
n.3.

C. Re evance of the Disputed Facts

Haintiffs principa legd argument is that the unequd trestment to which they were
subjected on the day in question condtituted racid profiling in violation of their
equa protection rights and therefore aviolation of the federal statutesinvoked. Whether
Faintiffs are correct that the Rangers engaged in racid profiling, sdectively enforcing the
Park’ s swimming hours against them and not againgt others smilarly Stuated to them, due
to their race, isafactua issue which the Digtrict Court was not free to decide and asto
which we necessarily expressno view. To prevail on an equa protection claim in the racia
profiling context, Plaintiffs would have to show that the chalenged law enforcement
practice had a discriminatory effect and was motivated by a discriminatory purpose. See

Bradley v. United States, 299 F.3d 197, 205 (3d Cir. 2002). To prove discriminatory

effect, Plaintiffs must show that they are members of a protected classand “smilarly
Stuated” personsin an unprotected class were not prosecuted for swvimming after hours.
1d. at 206.

It is unquestionable that, as Mexicans, Plaintiffs are members of a protected class,

S0 thejudicid inquiry must be limited to whether or not Plaintiffs have submitted evidence
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that the Rangers enforced the swimming hours' regulations againgt them, rather than other
amilarly Stuated non-Hispanic individuds, because of ther race. If Plantiffs testimony
isbelieved, they have provided sufficient evidence to survive asummary judgment motion.
It appears that the District Court accepted Pomeroy’s version of the facts, which is
unacceptable on summary judgment.

If one accepted Plaintiffs verdon of the facts, afact finder could determine that the
Rangers sngled out Plaintiffs, rather than other non-Hispanic smilarly stuated svimmers,
for enforcement of the swimming hours regulations, and that Pomeroy’ s reference to
FPantiffsas“Mexicans,” arguably stated as a pgorative racid dur, demongrates that the
Rangers acted with aracidly discriminatory purpose. See Bradley, 299 F.3d at 205. See

aso Mody v. City of Hoboken, 959 F.2d 461, 467 (3d Cir. 1992) (noting that aracia dur

by police officer may be proof of racidly-motivated police conduct).

Becauseit is gpparent that we must return this case to the Didtrict Court we consider
for its benefit and that of the parties some of the other issues that must be considered on
remand. The Didtrict Court treated dl Plaintiffs together, notwithstanding Plaintiffs
uniform statement under oath that Abimael Figueroa was on the beach, not in the water,
when Pomeroy arrived at the swvimming area, afact Pomeroy did not dispute. Presumably,
the Digtrict Court accepted, without discussion, the Rangers argument that because Ms.
Figueroa pled guilty and paid afine for a summons for swimming after hours, the doctrine
of judicid estoppd bars her from chdlenging the Rangers assertion that she was

swvimming after hours. Br. of Rangers at 25.
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However, it has been established that judicia estoppd can beimposed only if: “(1)
the party to be estopped is assarting a pogtion that is irreconcilably inconsstent with one
he or she asserted in aprior proceeding; (2) the party changed his or her position in bad
fath, i.e., in aculpable manner threatening to the court’ s authority or integrity; and (3) the
use of judiciad estoppd istallored to address the affront to the court’ s authority or

integrity.” Montrose Med. Group v. Bulgar, 243 F.3d 773, 777-78 (3d Cir. 2001). Inthe

somewhat comparable situation of collateral estoppe, the Supreme Court has recognized
that there are anumber of reasons why a defendant would plead guilty when the issues were

not litigated, see Haring v. Prosise, 462 U.S. 306, 318-19 (1983), and this court has so

sated where the origind pleawas for a non-indictable offense, see Anelav. City of

Wildwood, 790 F.2d 1063, 1068 (3d Cir. 1986), relying on Maiter of Tandli, 477 A.2d

394 (N.J. Super. 1984).

Whether Ms. Figuerod s guilty pleato the summary offense of swvimming after
hours and payment of afine bars her from claming that she was not in the water must be
consdered by the Digtrict Court on remand. In that connection, the court may take into
congderation the absence of any evidence that she has made her clam in bad faith, that she
spesks little English, and that she appears to have been confused by the summons.
Furthermore, Ms. Figueroa never appeared in municipa court to contest the summons, but
ingead the Plaintiffs employer arranged for them to pay the fee through the mail. (Dep. of
Abimadl Figueroaat 55; Dep. of Carrasca at 69).

Another issue that requires further andysisis the rdlevance of Plaintiffs
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immigration satus. Although the Rangers seek to judtify their questioning and
goprehenson of Aaintiffs for swvimming after hours, and the Digtrict Court based its
decison on that ground, the fact remains that Pomeroy contacted the INS repestedly to
determine if the INS wished to question Plantiffs. In their brief, the Rangers argue that
Pomeroy had probable cause to arrest Plaintiffs for, inter dia, “violating the Federa
Immigration laws” Br. of Rangersat 32. Paintiffs argue that Sate law enforcement
officers cannot stop and inquire about an individud’ s immigration status based solely on his

or her Mexican appearance. See United States v. Brignoni-Ponce, 422 U.S. 873, 887

(1975). The Rangers contend they released Plaintiffs after an interpreter supplied their
names, but the “interpreter” was Pomeroy’ s daughter whom he contacted by telephone and
the record does not show that she was unavailable before the Rangers took Plaintiffsinto
custody. The Rangers argue Pomeroy smply wanted identification when he asked
Paintiffs for their green cards. However, the record fails to show whether Pomeroy asked
Paintiffs for their names before requesting their green cards. 1t appears to be uncontested
that when Plaintiffs falled to produce green cards, Pomeroy immediady contacted the

INS, handcuffed and transported Plaintiffs to the Park office, and made repeated callsto the
INS, even offering to trangport Plaintiffs to any INS facility in New Jersey. We cannot
summarily dismiss Flaintiffs contention that Pomeroy’ sinitid request for immigration
documentation and subsequent detention was based solely on Plaintiffs appearance as
Mexicans, lending support to their contention that Pomeroy had aracidly discriminatory

purpose when apprehending Plantiffs and further bolstering their racid profiling clam.
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The Didrict Court held that dl of Pantiffs federd clams brought pursuant to
their detention must be dismissed because Pomeroy had probable cause to detain them for
violaions of sate and federd laws. That holding is dependent on the Digtrict Court's
further gatement that “Plaintiffs cannot point to any evidence which indicates that Pomeroy
acted without probable cause when he detained Plaintiffs for investigatory purposes.”
Opinion & Order a 4 n4. It is questionable whether the interest in issuing a summonsto
persons svimming less than a haf hour after the lake' s closing time is a reasonable bas's
for an investigatory detention. The violation of a park regulation may seem to afact finder
to be an inadequate basis for further investigation, much less for detention while
handcuffed to chairs between two to four hours, depending on whose version is accepted.
The Rangers and the Didtrict Court further judtify Plaintiffs detention on the grounds of

either breach of the peace or threat to public safety. Notably, there is nothing in the record

to suggest that Plaintiffs engaged in such conduct. See State v. Hurtado, 529 A.2d 1000,
1006-07 (N.J. Super. 1987) (dissenting opinion), rev'd, 549 A.2d 428 (N.J. 1988).

Even if the Rangers had probable cause to arrest Plaintiffs, the District Court could
not dismiss dl of the federd claims based on such afinding. “The fact that there was no
Fourth Amendment violation does not mean that one was not discriminatorily selected” for
enforcement of alaw. Bradley, 299 F.3d a 205. Plantiffs equa protection clams under
the Fourteenth Amendment require awholly separate andyss from their clams under the
Fourth Amendment.

The Fourth Amendment requires the scope of a detention to be carefully tailored to
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its underlying judtification, see Horidav. Royer, 460 U.S. 491, 500 (1983), and there are

no “hard-and-fast time limits’ as to how long a detention may reasonably last, United States

V. Montoya De Hernandez, 473 U.S. 531, 543 (1985). Becauseit isfar from clear that

areding, handcuffing, and detaining Plaintiffs for four hoursis carefully talored to the
Rangers underlying justification of Plaintiffs svimming after hours, the jury must meke
this determination. It follows that Plaintiffs Fourth Amendment claims were not
gopropriate for summary judgment.

Findly, the Didrict Court held, with only brief discusson in afootnote, thet the
Rangers are entitled to qudified immunity. The court dso stated that Pomeroy hed
“probable cause to detain [Plaintiffs] for violations of state and federd laws,” but the only
federa laws alegedly violated emerged, even under the Digtrict Court’s andlys's, once
Paintiffs were detained when “it became gpparent to Pomeroy that Plaintiffs were violating
federd immigration laws” Opinion & Order & 3 n.4. The court does not amplify this
datement, and Plaintiffs argue that “mereillegd presence in the United States, as opposed
toillegd entry into the United States, isnot acrimind violation of federd immigration
laws” Br. of Appdlantsa 39-40. Faintiffs citein support the decisonsin Gonzdez v.
City of Peoria, 722 F.2d 468, 476-77 (9th Cir. 1983), overruled on other grounds by

Hodges-Durginv. De LaVina, 199 F.3d 1037 (9th Cir. 1999), and United Statesv.

Encarnacion, 239 F.3d 395, 399 (1<t Cir.), cert. denied, 532 U.S. 1073 (2001).
Thereistoo much uncertainty on this record of the state of the law with respect to

date rangers authority to detain immigrants in this pre-September 11 period to affirm the
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Didrict Court's holding of quaified immunity on that ground. The Didtrict Court’s further
gatement that Pomeroy “did not violate clearly established law when he detained Plantiffs
because he reasonably believed Plaintiffs were violating state and federal lawvs when he
witnessed them swimming in the lake after it had closed for the night,” Opinion & Order a

4 n.5, gppears to be somewhat overstated as no federd law was implicated, no evidence has
been cdled to our atention of suspicion of crimind activity which might justify astop

under Terry v. Ohio, 392 U.S. 1, 22-24 (1968), and in any event it is unlikely that a
reasonable police officer would believe that a Terry sop would justify detention under
chainsfor severd hours.

If, on remand, the Digtrict Court decides to base its holding on qudified immunity,
more specificity will be required as to the regulations, state statutes and /or federd statutes
that a reasonable police officer would have believed authorized the Rangers' actions taken.

V.
Conclusion

Aswe dated at the outset, the true facts as to what happened on August 3, 1998,
elude us. But they arethe bassfor dl the legd theories that have developed around this
case. It may be that the District Court had the correct impression of the Stuation, and that
its decison will ultimately be upheld. But in light of the differing versons of the facts, any

judgment was premature.
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We will therefore vacate the order of summary judgment, and remand to the

Digtrict Court for further proceedings congstent with this opinion.

By The Court:

/s Dolores K. Soviter
Circuit Judge
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