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OPINION OF THE COURT

* Honorable Joseph E. Irenas, Senior Didrict Judge for the United States District
Court for the Digtrict of New Jersey, Sitting by designation.



IRENAS, Senior Didtrict Judge.

Appdlant Joseph Kawaytis gppeds the Digtrict Court’sfina judgment of sentence
entered on March 18, 2002. Kawaytis argues that the Didtrict Court erred in its
goplication of § 5K1.1 of the United States Sentencing Guidelines by granting the
government’s motion for a downward departure but not actualy departing from the origina
guiddinerange. Wewill affirm the sentence entered by the Didrict Court.

Kawaytis entered into a Plea Agreement on July 20, 2001 and thereafter provided
assgance to the government in its investigations of unrdlated crimina activity. While
Kadwaytis assstance failed to lead to any convictionsit was consdered moderately helpful
to the government. As aresult, the government moved for adownward departure in his
sentence of one offense leve from the origina guideline range of 24 to 30 months. The
Didtrict Court granted this motion and sentenced Kawaytis to 27 monthsin prison, the
maximum alowed under the reduced guideline range of 21 to 27 months. Kawaytis argues
that the Didtrict Judge, by imposing a sentence within the origina guiddines, essentidly
did not grant the motion for a downward departure and therefore misinterpreted or
misgpplied the law.

When a sentenceis lawfully imposed and within the gppropriate guiddine range this
Court lacks jurisdiction to review the Digtrict Court’ sdecison. United Satesv. Torres,
251 F.3d 138, 151-52 (3d Cir. 2001); United States v. Graham, 72 F.3d 352, 358 n.8 (3d

Cir. 1995). Inthis case, the sentence imposed by the Digtrict Judge was within the



goppropriate guideine range and was not unlawfully imposed.

The Digtrict Court clearly implied that had it not granted the downward departure
Kawaytis would have been sentenced to 30 monthsin prison. “It’'s clear to me that you
deserve a sentence of 30 months, at the very highest end of the guiddine range.”
(Sentencing Tr. a 30.) Instead, the Digtrict Court apparently reduced the sentence by three
months to the highest end of the lower offenselevd. By doing 0, the Didtrict Court
therefore did grant the downward departure requested by the government and did impose a
sentence within the appropriate guidelines. There was nothing unlawful in the Didrict
Court’ s decison to take into account the cooperation of Kawaytis with the government and
reduce his sentence accordingly.

Simply because the sentence imposed was il within the guiddines of the origind
offense level does not mean that a downward departure was not granted. In this case, the
Didtrict Court gpparently reduced Kawaytis sentence by three months through the
downward departure. As the sentence imposed was within the gppropriate guiddine range
of 21 to 27 months and was lawfully imposed by the Digtrict Court, this Court has no
jurisdiction to review that sentence. Accordingly, we will affirm the sentence imposed by

the Didtrict Court.

TO THE CLERK:



Peasefile the foregoing opinion.

/9 Joseph E. Irenas

Senior Didrict Judge



