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OPINION OF THE COURT

BECKER, Chief Judge.

This appeal arises out of alawsuit brought in the Digtrict Court for the Eastern
Didrict of Pennsylvania by the Philade phia City Council; amgority of its members,
severd dae legidators; children and parents of children enrolled in the Philadelphia
School; and severa advocacy groups interested in the Philadel phia Public Schools. Named
as defendants are Pennsylvania' s Governor, its Secretary of Education, and the members of
the School Reform Commission (“SRC”) created pursuant to Acts 46 and 83 of the
Pennsylvania Generd Assembly, see Act of Apr. 27, 1998, P.L. 270, No. 46 88 2-3; Act of
Oct. 30, 2001, P.L. 828, No. 83 § 1 (codified as amended at 24 P.S. 88 6-691-6-696).
Acts 46 and 83 authorize the SRC to take over the operations of the School District of
Philadelphiaif and when a Declaration of Didtressis made by the Secretary. The suit
challenges the creation and powers of the SRC and the procedures by which the recent
“takeover” of the Philaddphia school system was effected, on anumber of sate law,
federa law, Sate condtitutiona, and federal congtitutiona grounds.

This opinion addresses the plaintiffs appeal from orders entered by the Digtrict
Court granting the defendants motion to abstain essentiadly on the basis of the doctrine of
“Pullman abgtention” (which takes its name from the semina Supreme Court case

Railroad Commission of Texas v. Pullman Co., 312 U.S. 496 (1941)), staying the federal



proceedings pending litigation in state court, and dismissing plaintiffs motion to
recondder. The plaintiffs also contend that the Digtrict Court erred in failing to consider
their motions for atemporary resraining order and a preliminary injunction. Although the
factud and procedurd history of the caseis extensve, it need not be chronicled here, for it
iswdl known to the parties (and indeed to the generd public, for the facts underlying this
lawsuit and the progress of the suit itself and of related suits have been widdly publicized).
Moreover, as was agreed by the parties at the conclusion of ord argument, the public
interest will be better served by a prompt disposition of this apped than by alengthy
opinion which will perforce take along timeto draft. Accordingly, we limit our discusson
to background materids and a statement of our ratio decidendi.

l.

At the threshold, the defendants chalenge our appd late jurisdiction (advanced by
the plaintiffs under 28 U.S.C. § 1291) on the grounds that the principa order appeded
from, which grants agay, isnot afind order. We disagree. Under our jurisprudence an
abstention-based stay order can be afind order under § 1291 even when the Digtrict Court
retains jurisdiction. See Quackenbush v. Allstate Ins. Co., 517 U.S. 706, 712-13 (1996);
see also Hovsons, Inc. v. Sec’y of Interior, 711 F.2d 1208, 1211 (3d Cir. 1983) (holding
that Pullman-abstention stays are appedable find orders). Asexplained in 17A Wright,
Miller & Cooper, Federal Practice & Procedure 8§ 4243, at 68 (2d ed. 1988):

Since the federd court isto retain jurisdiction, its abstention order does not

look like afind judgment. Nevertheless the consequences of abstention to
the litigants are often so greet that the gppd late courts have provided



immedigte review . . . .
See also 19 JamesWm. Moore et d., Moore' s Federal Practice § 202.11[6], at 202-56
(Matthew Bender 3d ed.) (“Generdly, an order granting abstention is appedable when its
purpose and effect is to surrender jurisdiction to a state court.”). Because the Didtrict
Court’s decison essentidly left the matter up to the Pennsylvania Supreme Court, we tregt
it asafind order that is appedable!

.

We turn to the abstention issue. The defendants ask that we trest the District
Court’ s ruling as a combination of abstention under Pullman, supra, and Burford v. Sun
Oil Co., 319 U.S. 315 (1943), urging that dthough a court’s decison to abgtain is usudly
classfied by reference to one of the discrete categories of abstention doctrine, the
Supreme Court has noted that “[t]he various types of abstention are not rigid pigeonholes

into which federd courts must try to fit cases. Rather, they reflect a complex of

! Plaintiffs dlso assert a procedurd grievance. They submit that the District Court failed
to address their motions for a preliminary injunction (“PI”) and a Temporary Restraining
Order. Theplantiffsfiled their motion for aPl on March 4. At aMarch 11 conference,
the Pl hearing was scheduled for April 1. The plaintiffs contend that the Digtrict Court
rushed them to respond to the defendants abstention motion (permitting only 48 hours)
and then abruptly entered its abstention order on March 27, and canceled the April 1 PI
hearing. The plaintiffs then moved to reconsider, but the Court declined to do so. The
plaintiffs now ask usto remand to the District Court and direct that it rule on the PI
motionsit never consdered. However, the Digtrict Court did rule on a subsequent
plaintiffs motion by plaintiffs for aPl by Order of May 1, 2002, and o the plaintiffs
contention is without merit. While the gpped from the denid of a preiminary injunction is
properly before us under 28 U.S.C. § 1292(a), the denid is presumably abstention-based,
and hence we tregt it in conjunction with our discusson of the apped from the stay order.
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consderations designed to soften the tensons inherent in a system that contemplates

pardld judicid processes” Pennzoil Co. v. Texaco, Inc., 481 U.S. 1, 11 n.9 (1987).
Because we are satisfied that the District Court’ s abstention was proper under Pullman, we
need not decide whether the Didtrict Court’s order was aso justified under the doctrine of
Burford abgtention, or some amagam of the two doctrines.

One of the main purposes of Pullman abstention is“to avoid deciding afederd
condtitutiona question when the question may be disposed on questions of state law.”
Chiropractic Am. v. Lavecchia, 180 F.3d 99, 103 (3d Cir. 1999). In other words, Pullman
abgtention “is appropriate where an unconstrued state statute is susceptible of a
congtruction by the state judiciary which might avoid in whole or in part the necessity for
federd condtitutional adjudication, or at least materialy change the nature of the problem.”
Bdllotti v. Baird, 428 U.S. 132, 147 (1976) (interna quotations and citation omitted). We
have identified the rationde for Pullman abgtention as “twofold: (1) to avoid a premature
condtitutional adjudication which could ultimately be displaced by a Sate court adjudication
of date law; and (2) to avoid ‘ needless friction with state policies’” Planned Parenthood
of Central N.J. v. Farmer, 220 F.3d 127, 149 (3d Cir. 2000) (quoting Pullman, 312 U.S. at
500).

Thefirgt gep in the Pullman andysisis determining whether three “ specid
circumstances’ exist:

(1) There are uncertain issues of sate law underlying the federd

condtitutiona claims brought in federd court;
(2) The date law issues are amenable to a state court interpretation that



would obviate the need for, or substantialy narrow, the scope of adjudication

of the condtitutional clams; and

(3) A federd court’ s erroneous congtruction of state law would be disruptive

of important state policies.

Chez Sez 111 Corp. v. Township of Union, 945 F.2d 628, 631 (3d Cir. 1991). If al three of
these circumstances are present, the district court must then exerciseits discretion asto
whether abstention is appropriate “ by weighing such factors as the availability of an

adequate Sate remedy, the length of time the litigation has been pending, and the impact of
delay onthelitigants” Planned Parenthood, 220 F.3d at 150 (quoting Artway v. Attorney
Gen. of N.J., 81 F.3d 1235, 1270 (3d Cir. 1996)). We refer to these considerations, infra,
as the “ discretionary factors.”

In reviewing adigtrict court’s decision to abstain under Pullman, we gpply a multi-
pronged standard of review. See Chez Sez, 945 F.2d at 631. Thedidtrict court’s
determinations asto the first two specid circumstances — whether sate law is uncertain
and whether the law is susceptible to a construction that would obviate or narrow the
condtitutional issue presented — are essentidly lega decisons that we review de novo. 1d.
The digtrict court’s gppraisal of the third circumstance — whether an erroneous decision of
date law by the federa court would disrupt important state policies—“is more
discretionary in nature and thus, if it is adequately explained, will be accorded greater
deference by the appellate court.” 1d.; see also Artway, 81 F.3d at 1271 n.35. Findly, if

we agree that the digtrict court was correct on the three specia circumstances, “the

remaining question is whether the tria judge abused his discretion in” congdering the



aforementioned discretionary factors. Chez Sez, 945 F.2d at 631 (citation omitted).
I1.
A.

We are stidfied that the requirements for Pullman abstention have been met. The
firg Pullman prong turns on the existence of unclear issues of Satelaw. Pantiffs
complaint is suffused with dleged vidlations of datelaw. Paintiffs contend thet dl of the
violaions are clear, but we disagree. The Digtrict Court’s opinion lists as unclear anumber
of issues of sate law, which we rescribe in the margin.2 We agree with its characterization
of asufficient number of them to meet the first Pullman prong.

Turning to the second prong, the plaintiffs contend that the District Court never

identified the supposed limiting congtruction of Acts 46 and 83 that would avoid the

2 1. What power does the Generd Assembly of Pennsylvania have to override
or preempt statutory provisions which ded with matters of local concern?
2. Do Acts 46 and 83 which pertain only to cities of thefirst class
(Philaddphia) violate the Pennsylvania congtitutiond provison to be free
from specid legidation?

3. Does contracting out the operation of the Philadelphia public schools to
for-profit agencies undermine the right and nature of “public” education as
that term is defined by Pennsylvanialaw?

4. Does Act 83 give the SRC the power to suspend existing Pennsylvania
datutory rights?

5. What isthe criteriaunder Act 46 for determining distress under the
provison “hasfailed or will fail to provide for an educationd program in
compliance with the provisons of this act, regulations of the State Board of
Education or standards of the Secretary of Education?’

6. To what extent do Acts 46 and 83 appropriate taxing authority to the
school digtrict and does this undermine the taxing authority vested in City
Council as st forth in the Home Rule Charter?
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plantiffs conditutiona challenge. But thereis no legd requirement thet the Didtrict

Court make such acongtruction.®> What suffices here is the Digtrict Court’ s identification
of the possihility that alimiting congtruction could obviate the need for federd
condtitutiond inquiry, which we find sufficient. We focus particularly on the question of
the proper scope of the Secretary’ s “ distress’ determination, which lies a the core of
plantiffs due process/vagueness challenge. This seems especidly appropriate for a Sate
court congtruction, and the state court’ s interpretation of this provison could markedly
limit the scope of any federal congtitutiond issues.

We notein this regard that plaintiffs gppear to assume that Pullman abgtention is
gopropriate only if interpretation of the state law issues could save the statute from
conditutiona attack. However, while a potentia saving congtruction is one basis for
abgtention, it is not the only one. Rather, abstention is gppropriate when resolution of the
date law issues would obviate the need for condtitutiond inquiry altogether, such aswhere
adate court invaidates the challenged law on state law or condtitutiona grounds. See
Pullman, 312 U.S. a 501 (“If there was no warrant in state law for the Commission's

assumption of authority thereisan end of the litigation; the congtitutional issue does not

3 Indeed, it would seem untoward to force the abstaining court to identify precisaly what
thislimiting congruction must be. The very point of abstaining is to give the state courts
the first opportunity to construe the statute. It seems problematic for an abstaining federa
court to hint & whét it thinks is the gppropriate limiting congtruction: this hint could be
interpreted by the state court as indicating that this identified congtruction is the only
condtitutionally permissible construction of the statute. This could hardly be said to
advance one of the underlying policies of abstention — the avoidance of “needless friction”
with gtate courts. Pullman, 312 U.S. at 500.

10



ais”); Erwin Chemerinsky, Federal Jurisdiction 8 12.2, at 690 (2d ed. 1994) (noting that
one of the purposes behind Pullman abgtention is “avoiding unnecessary congtitutiona
rulings’; “[i]f the state court invalidates the sate law, then there is no need for the federd
court to reach the condtitutiond question”). In this sense the plaintiffs are hoist on their
own petard. Throughout their complaint they dlege that Acts 46 and 83 violate numerous
date law and congtitutiond provisons. If thisisindeed so, then the acts are illegd under
date law or uncongtitutional under the state congtitution, and a federal court would not need
to decide whether they violate the federd Condtitution.

The plaintiffs aso submit that “abstention is not required for interpretation of
pardld dae conditutiond provisons” Haw. Hous. Auth. v. Midkiff, 467 U.S. 229, 237
n.4 (1984). However, the plaintiffs have not attacked Acts 46 and 83 soldly on the basis of
“pardld date conditutiond provisons.” Rather, they have attacked the acts as violations
of state law and ate condtitutiona provisons that have no pardld in the federd
Condtitution. See, e.g., Article IX, 82 (“[ AJmendment or reped of a home rule charter shal
be by referendum.”), and Article 11, 8 32 (prohibition on “specid” legidation). Thiscase
thus differsfrom Midkiff, where the parties attacked the state’ s action on a provision of the
Hawaii Conditution that contained “only a pardld requirement that ataking be for apublic
use” 467 U.S. at 237 n.4.

Findly, we are satisfied that an erroneous congtruction of state law in this case
would have the potentia to disrupt important state policies, thereby fulfilling the third

Pullman prong. It iswell-known that education is a Sate policy of paramount importance.
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See Brown v. Bd. of Educ., 347 U.S. 483, 493 (1954) (noting that “education is perhaps the
most important function of state and loca governments’). Should a federd court
misinterpret any of the numerous sate legd and condtitutional provisons relied on by the
plaintiffs, the course of Pennsylvania educationd policy, particularly as directed toward the
Philadel phia public schools, could be radicdly dtered.

The plaintiffs contend that the third prong of Pullman is not fulfilled because Acts
46 and 83 reflect no important public “policy,” but rather only “palitics” We disagree, for
in arepresentative democracy, “politics’ and “policy,” to the extent a digtinction between
the two concepts exigs a dl, are dways intertwined. Thefact that “politica”
congderations played a substantia role in the state' s “policy” decisions does not make
those palicies — however wisdy or unwisdy adopted — any less*important” for the
purposesof Pullman andyss.

B.

The Pullman discretionary factors may be dedt with summarily. Under a
deferentid standard of review, we can find no fault with the Digtrict Court’ s rgjection of
plantiffs contention that abstention isingppropriate because the present case “involves the
infringement and burdening of rights to vote and to participate in the politica process,”
“fundamentd rights [which] are virtualy never gppropriate for abstention.” Br. of
Appdlants a 32. While afederd court ought to take into account the nature of the federa
interest asserted in deciding whether to abstain, see, e.g., Segel v. LePore, 234 F.3d 1163,

1174 (11th Cir. 2000) (en banc), thisis smply one factor that ought to be considered, not a

12



factor that automaticaly makes abstention ingppropriate. At al events, the plaintiffs case
is not a straightforward voting rights case. Rather, asthe SRC points out, even before Acts
46 and 83, the members of the Board of Education were gppointed, not elected. And, from
1911 to 1965, members of the Philadelphia Board of Education were appointed by the
Judges of the Courts of Common Pleas. Thus the source of the plaintiffs putative voting
right isat best highly elusive, if exigent a dl. We dso notein thisregard that the Sructure
and governance of the Philadel phia School Board has aways been the province of the
Pennsylvania Genera Assembly. The right asserted hereis a more vague “right to
participate in the politica process,” aright for which the plaintiffs have identified no firm
rooting in condtitutiond jurisprudence.

Nor can we fault the Digtrict Court’ s evaluation of the discretionary factors. The
key factor isthe existence of an available state forum, but we are unpersuaded that the
Pennsylvania Supreme Court’s summary rejection of two cases dedling with these issues

brought by other parties, notwithstanding its direct statutory jurisdiction authorizing bypass

4 Asthe comments in the text suggest, the pand is skepticd of the plaintiffs state and
federd clamsin part because of the condraints on the judiciary’ s ability to interfere with
essentidly politica judgments of state legidative and executive bodies, and the narrow
(rationa badis) sandard of review of the plaintiffs putative federd conditutiona clams.
That said, on the record before usin this apped from an abstention order we cannot say that
the dlaims pressed by the impressive array of counsd for plaintiffs are so lacking in merit
that the first Pullman prong, see supra Section I11.A, is not met and hence that the Didrict
Court should not have abstained but rather reached the merits. More precisely, despite our
skepticism, we do not congder the plaintiffs date law cdlaims so cdlearly lacking in merit
that they fall to satisfy Pullman’s requirement that the issues of state law presented by the
case be “uncertain.”
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of thetrid level, see Section 27 of Act 46, 24 P.S. §8 6-691 & 6-696 (Historical and
Statutory Notes) (West Supp. 2002), means that the Pennsylvania high court will reject the
suit brought by the “marquis’ parties, who are before us and who aso have pressed a
number of additional issues. There gppear to be no anding-type issues here, asthere
gpparently were in the cases the Pennsylvania Supreme Court declined to hear. In sum, we
believe thet there is an available state forum.®

The Orders of the Digrict Court will be affirmed.

®> We add that in determining whether timely and adequate Sate court review is available,
our cases have focused on whether the state courts have jurisdiction over the plaintiffs
clams, not on whether the state court was likely to decide the merits of their case. See
Riley v. Smmons, 45 F.3d 764, 773 (3d Cir. 1995); Univ. of Md.-Balt. v. Peat Marwick
Main & Co., 923 F.2d 265, 274-75 (3d Cir. 1991). Here, the Pennsylvania Supreme Court,
by virtue of Section 27 of Act 46, see 24 P.S. 88 6-691 & 6-696 (Historical and Statutory
Notes) (West Supp. 2002), has origind jurisdiction over any action “concerning the
condtitutiondity of” Acts46 and 83. Thisisnot acase, therefore, in which timely and
adeguate state court review is unavailable due to jurisdictiona congraints.
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TO THE CLERK:
Pease file the foregoing Opinion.
BY THE COURT:

/s'Edward R. Becker

Chief Judge
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