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OPINION.

WEIS, Circuit Judge.

In this appeal we conclude that the text of a retention
of liabilities provision in a stock purchase agreement requires
assumption of CERCLA responsibilities by the seller, rather than
simply indemnification. We also decide that prejudgment interest
and the cost of an experimental treatment process are reasonable in
a contribution suit under CERCLA section 113. 42 U.S.C. § 9613.

I.

Caldwell Trucking Company provided liquid waste
disposal service at its premises in Fairfield, New Jersey. From
1948 to 1974, the waste was deposited in several lagoons on the
site, but, beginning in 1975, it was stored in tanks and from there
taken to ocean disposal facilities.



Defendant Rexon had plants in Fairfield and Wayne,
New Jersey where it manufactured electronic components and
fuses for military applications. These activities involved the use of
de-greasing substances, which are classified as hazardous
materials. Beginning in 1960, Caldwell Trucking provided Rexon
with waste disposal for all types of materials in the septic tanks on
its properties.

The EPA listed the Caldwell property on the National
Priorities List of Superfund Sites in 1983 and issued Records of
Decisions in 1986 and 1989, calling for remediation of the
contamination present there. Caldwell Trucking and nine other
firms (the “Caldwell Group” or “Group”) acceded to a consent
decree in 1994 providing for remediation and reimbursement to
federal and state governments for previously incurred expenses.
The Group, the plaintiff here, sought contribution from the many
customers of the Caldwell Trucking Company. Most of the claims
were settled, but because of a dispute over the interpretation of an
agreement between defendants Rexon and the Pullman Company,
the claim involving them continued.

At various times, Rexon’s stock had been owned by
several parent companies." Relevant to the case at hand was the
purchase by defendant Pullman Corporation in October of 1984 and
the sale of all of the stock to a new parent corporation in April
1989. The new parent corporation continued operations using the
Rexon name until Rexon was dissolved on June 30, 1995. In the
interest of clarity, we will use the name of Rexon, despite its
varying parentage, to designate the manufacturing entity found to
have contributed to the pollution.

I1.

On April 6, 1995, the Caldwell Group filed this suit
against Pullman Company, Rexon and the other alleged responsible
entities. Rexon’s registered agents in New Jersey and Delaware

1

(1) REDM Corporation/Industries (sole shareholder of Rexon)
- formed in 1958; went public in 1960; (2) Pullman purchased
REDM, and became the indirect owner of Rexon, in 1984; (3)
Little Falls Acquisition purchased REDM, and became the
indirect owner of Rexon, in 1989; (4) REDM later merged with
Rexon, and Little Falls became Rexon’s direct shareholder.



were served with process on April 17, 1995 and May 30, 1995,
respectively.

The District Court entered summary judgment on
liability in favor of the Caldwell Group against Rexon and Pullman.
The critical dispute in that phase of the case was the interpretation
of a provision in the 1989 stock purchase agreement assigning
responsibility for environmental claims against Pullman and Rexon.
The District Court defined the issue as whether Pullman was
directly liable or whether it was “merely limited to an exclusive
indemnification of Rexon.”

Particularly important to the District Court’s ruling is
paragraph § 1.05, captioned “Seller’s Retention of Certain
Liabilities,” in which Pullman “agrees to assume and become liable
for, and pay, perform and discharge and to indemnify....” As the
District Court construed the agreement, the parties intended to
attribute direct liability to Pullman for a wide range of costs
associated with violations of, or noncompliance with,
“Environmental Laws as of or prior to the closing date” of the sale
in 1989.

The Caldwell Group’s claims and the judgment in its
favor are not based on the parent/subsidiary relationship between
Pullman and Rexon, but rather on Pullman’s contractual
assumption of responsibility. The District Court pointed out that
Rexon had become responsible for its dumping from 1962 to 1982
at the Caldwell site, even though the damage had not become
manifest until 1986, three years before the sale. The Court ruled
that the contractual provision made Pullman directly liable to the
Caldwell Group for Rexon’s obligations.

Following the entry of summary judgment on liability
against Rexon and Pullman, the Court conducted a bench trial to
determine the amount of damages. In extensive findings of fact, the
Court considered such matters as the appropriate remediation, the
proper costs, and the ingredients in the waste generated by Rexon.
These factors led to an allocation of expenses among the other
waste generators and Rexon.

The Court directed that Pullman should contribute an
8.05% allocation share amounting to $1,873,560.08 and entered
judgment in favor of the Caldwell Group for that amount against



Pullman, Rexon and Mark IV Industries,” jointly and severally, plus
prejudgment interest and attorneys’ fees.

Pullman, Rexon and Mark IV Industries have
appealed, alleging numerous errors in the District Court
proceedings. Pullman contends that, under the stock purchase
agreement, itdid not indemnify Rexon or assume its liabilities other
than those existing at its own premises, that Caldwell has no right
to a direct action, and that the allocation was erroneous. Morever,
itis asserted that the cost of one of the remedial means used should
not have been permitted, that no prejudgment interest is
appropriate, and that because it had been dissolved, Rexon was not
amenable to suit.

I11.

Interpretation of the retention of liabilities language
in the 1989 stock purchase agreement is a critical issue in this
appeal because the District Court ruled that Pullman’s liability was
based on a contractual obligation. Although federal law underlies
the cause of action, state law applies to interpreting a contract that
affects CERCLA liability. See, e.g., United States v. USX Corp.,
68 F.3d 811, 826 n.30 (3d Cir. 1995); Beazer E., Inc. v. Mead
Corp., 34 F.3d 206, 215 (3d Cir. 1994). Here, section 11.10 of the
stock purchase agreement provides that New Jersey law applies.

Paragraph 1.05 of the agreement, captioned
“[Pullman] Retention of Certain Liabilities,” reads in pertinent part:

“Anything contained herein or in any other document,
instrument or agreement to the contrary notwithstanding,
[Pullman] agrees to assume and become liable for, and to
pay, perform and discharge and to indemnify [Rexon] and to
hold [Rexon] harmless from and against any and all
liabilities and obligations with respect to the following:

* %% (¢)(2) any and all liabilities and obligations (including
without limitation, any liabilities or obligations to third
parties for any consequential or punitive damages) arising
out of or relating to . . . (B) any actual or alleged violation of

2 Mark IV had assumed various liabilities of Pullman in 1996.



or non-compliance by [Rexon] with any Environmental
Laws as of or prior to the Closing Date (including without
limitation, Superfund liabilities or similar liabilities for other
sites . . .).”?

Pullman concedes that there has been no dispute that
Rexon’s “disposal arrangements with Caldwell Trucking were of
a nature or character as to give rise to an allegation of an ‘actual or
alleged violation of or non-compliance’ by Rexon.” Appellant’s
Brief at 60.

Under section 107 of CERCLA, 42 U.S.C. §
9607(c)(1), Rexon may not divest itself of liability for its pollution
activity. See, e.g., Horsehead Indus., Inc. v. Paramount
Commc’ns, Inc., 258 F.3d 132, 135 (3d Cir. 2001); Hatco Corp. v.
W.R. Grace & Co. - Conn., 59 F.3d 400, 404 (3d Cir. 1995);
Beazer E., Inc., 34 F.3d 210-11. Although it may not escape
liability to the government, a participant in a contamination activity
may secure contribution from other responsible parties or
indemnification. See, Section 113 of CERCLA, 42 U.S.C. §
9613(f); Horsehead Indus., 258 F.3d at 135; New Jersey Tpk.
Auth. v. PPG Indus., Inc., 197 F.3d 96, 104 (3d Cir. 1999); Hatco
Corp., 59 F.3d at 404; Beazer E., Inc., 34 F.3d at 210-11.

Although its argument is not clear, Pullman appears
to contend that the retention of liabilities clause would apply if
Rexon paid its share of remediation expenses incurred by the state
or federal governments pursuant to section 107, but not if those
costs had been incurred by polluters themselves.

Paragraph 1.05 does not support such a construction
because its language is far more sweeping. Subparagraph (c)(2)
refers to “[a]ny and all liabilities and obligations . . . arising out of
or relating to . . . (B) any actual or alleged violation of or non-
compliance by [Rexon] with any Environmental Laws as of or
prior to the Closing Date (including without limitation, Superfund

3

We note that the stock purchase agreement also contained a
$100,000 deductible. At oral argument, the parties indicated
that, depending on the outcome of the case, they could reach an
agreement as to an appropriate offset against the judgment.



liabilities or similar liabilities for other sites . . .).” The text does
not include a limitation applicable only to matters brought under
section 107.

Pullman’s concession that Rexon was a perpetrator
under the terms of section 107, a conclusion that is overwhelming
here, establishes that there was a breach of the environmental laws.
The record demonstrates that the violations occurred before 1989,
when the stock purchase agreement was signed. Indeed, the EPA
had put the Caldwell property on the National Priorities List in
1983, before Pullman purchased Rexon.

As an alternative basis for exculpation, Pullman
argues that the retention of liability provision applies only to
contamination that Rexon inflicted on its own sites in Fairfield and
Wayne and not to pollution on Caldwell’s property. As Pullman
states in its brief, “To the extent the parties intended to impose
liability on Pullman for contribution at third party disposal sites,
the language of the Agreement would have been specific.”
Appellant’s Brief at 59.

Pullman’s interpretation, however, is foreclosed by
the wording in subparagraph (c)(2), which extends responsibility
to “Superfund liabilities or similar liabilities for other sites . . ..”
The agreement’s language itself is broad enough to cover all of
Rexon’s environmental liabilities. However, some extrinsic
evidence was received.

After initial consideration of Caldwell’s motion for
summary judgment, the District Court ruled that the contract was
“ambiguous on the amount of liability Pullman agreed to assume
and the type of environmental violation that is within the purview
of the parties 1989 [Stock Purchase Agreement].” It was only after
hearing oral argument on the ambiguity issue that the Court
granted the Caldwell motion for judgment and found Pullman
directly liable. The record is opaque on whether, as both parties
argue, the extrinsic evidence was a factor considered by the
District Court in reaching its conclusion on liability.

In its memorandum accompanying the order for
judgment, the District Court did not mention any extrinsic evidence
that it might have considered in reaching its decision. However,
because both parties here have raised the subject and there has
been no objection to the introduction of extrinsic evidence, we will



comment on it briefly.

The deposition testimony of John C. Bennett, counsel
for the Rexon purchaser in 1989, detailed the negotiations and
drafting leading to the final agreement. He expressed his primary
concern at that time that Pullman retain liability for all of Rexon’s
environmental problems as well as provide indemnity. In addition,
the bank financing the purchase insisted that Pullman assume,
rather than simply indemnify, Rexon for its environmental
responsibilities.

The extrinsic evidence strongly supported the District
Court’s conclusion that the agreement covered all of Rexon’s
environmental liability problems. We are persuaded that the
District Courtdid not err in construing the agreement to encompass
Rexon’s liability as a supplier of waste to Caldwell Trucking in
addition to contamination that might exist at the Fairfield and
Wayne premises.

Section 1.05 of the stock purchase agreement has a
more expansive scope than a mere indemnification provision. It
provides that Pullman will “assume and become liable for” and
“hold [Rexon] harmless from and against any and all liabilities . .
. with respect to the following: ....”

In Bouton v. Litton Indus., Inc., 423 F.2d 643, 651
(3d Cir. 1970), we construed a contract for the sale of the assets of
a business and distinguished between indemnity and assumption
provisions. We observed, “one who assumes a liability, as
distinguished from one who agrees to indemnify against it, takes
the obligation of the transferor unto himself . . ..” Id. See also
Hatco Corp., 59 F.3d at 406.

The agreements in Bouton and Hatco were
interpreted under New York law. See Hatco Corp., 59 F.3d at405;
Bouton, 423 F.2d at 650-51. The parties have accepted New Jersey
law as applicable here, but they have not cited instances in which
the law of New Jersey would vary from that of New York in
differentiating between indemnity against, and assumption of,
liability.

As we have explained before, “[u]nder New Jersey
law, courts should interpret a contract considering ‘the objective
intent manifested in the language of the contract in light of the
circumstances surrounding the transaction.’”” SmithKline Beecham




Corp. v. Rohm & Haas Co., 89 F.3d 154, 159 (3d Cir. 1996)
(quoting Dome Petroleum Ltd. v. Employers Mut. Liab. Ins. Co. of
Wis., 767 F.2d 43, 47 (3d Cir. 1985)). Thus, “[w]e cannot ignore
the express language of the contract.” SmithKline Beecham Corp.,
89 F.3d at 161 (citing Commc’ns Workers of Am., Local 1087 v.
Monmouth County Bd. of Soc. Servs., 476 A.2d 777, 782 (N.J.
1984)). As we pointed out earlier, the text of section 1.05
demonstrates the broad nature of Pullman’s assumption.

Pullman insists that it agreed only to indemnify
Rexon rather than stand in its shoes and assume the obligation.
Pullman points out that, in the usual indemnity situation, the
indemnitor is liable to the indemnitee only after a judgment has
been entered against it, and until that has occurred, no
responsibility exists. See, e.g., McGlone v. Corbi, 279 A.2d 812,
817 (N.J. 1971); Harley Davidson Motor Co., Inc. v. Advance Die
Casting, Inc., 678 A.2d 293,295 (N.J. Super. Ct. App. Div. 1996).
Accordingly, Pullman argues that, as indemnitor, it cannot be sued
directly.

Although Pullman is correct in its description of the
two-step operation of an indemnity agreement, there is more
involved here. Rexon is a party to this suit and its defense has
been financed by Pullman. It is obvious, therefore, that it had
notice of the claim and participated in the proceedings establishing
liability on the part of both Rexon and Pullman. In effect, the two-
step process that ordinarily would be accomplished by the use of
third-party complaints was consolidated into one. In the
circumstances of this case and its status at this juncture, we do not
find that to be reversible error.

Even were we to focus entirely on the
“indemnification” language, that would not change the result in
this case. Pullman would still have been required to indemnify
Rexon for “Superfund liabilities or similar liabilities for other
sites.” Under New Jersey law, ambiguities in an indemnification
agreement are generally construed against the indemnitee. See
SmithKline Beecham Corp., 89 F.3d at 161 n.3 (citing Ramos v.
Browning Ferris Indus., 510 A.2d 1152, 1159 (N.J. 1986)).
However, here, as in SmithKline Beecham Corp., “the Agreement
was negotiated at arms length between the representatives of
sophisticated business entities.” SmithKline Beecham Corp., 89
F.3d at 161 n.3. The scope of the retained responsibilities is the




same under both theories of assumption and indemnification.

We note also that the agreement includes “hold
harmless” language. See generally Fisher Dev. Corp. v. Boise
Cascade Corp., 37 F.3d 104, 113 n.3 (3d Cir. 1994) (explaining
that “[i]n a hold-harmless agreement, one party agrees ‘to hold the
other without responsibility for . . . liability arising out of the
transaction involved.””) (quoting Black’s Law Dictionary 731 (6"
Ed. 1990)).

In Carvalho v. Toll Bros. & Developers, 675 A.2d
209,215 (N.J. 1995), the Supreme Court of New Jersey explained
that “interpretation and enforcement of hold harmless agreements
should be governed by the intention of the parties in providing for
insurance and the division of risk.” In Eaton v. Grau, 845 A.2d
707, 712 (N.J. Super. Ct. App. Div. 2004), the Superior Court of
New Jersey held that a hold harmless agreement protected “against
both plaintiff’s liability to third parties and actual losses sustained
by her.” Although the addition of the hold harmless language adds
strength to the Group’s position here, we need not determine if it
is to be interpreted as equivalent to “assume” under New Jersey
law.

IV.

Defendants also contend that Rexon was not
amenable to suit because it was “dead and buried” when the
judgment was entered. This argument is based on an order in a
tangentially related criminal matter, where the District Court for
New Jersey on February 23, 1995 directed that Rexon dissolve
itself by August 21, 1995.

Asnoted earlier, the suit before us was filed on April
6, 1995. Rexon was served with process in April and May 1995
and its certificate of dissolution was not filed until June 30, 1995.
Pullman points out that Rexon’s facilities in Wayne and Fairfield
had ceased operations in September, 1994, the bank had attached
the remaining assets, and by June 30, 1995 Rexon had liquidated.
Consequently, Pullman argues that Rexon no longer existed.

Although defendants may be correct that by June 30,
1995 Rexon was tottering on the edge of its grave, it still had
enough spark of life remaining in May 1995 to file a motion for
reduction of the fine imposed in the criminal case. Moreover,
Rexon was one of several plaintiffs who initiated a coverage suit



against their insurers in October 2002, years after it was allegedly
“dead and buried.” We conclude that the suit against Rexon was
permissible. See In re: RegO Co., 623 A.2d 92 (Del. Ch. 1992).
Rexon was neither dead nor buried alive and the judgment against
it is valid.

V.

The defendants also contend that the Caldwell Group
is not entitled to recover because it is a third-party beneficiary
excluded from recovery by the terms of the 1989 stock purchase
agreement. Paragraph 11.03 of the contract reads:

“Successors and Assigns. The terms
and conditions of this agreement shall
inure to the benefit of and be binding
upon the respective successors and
assigns of the parties hereto, provided
that no person, firm, or entity . . .
other than the parties hereto, their
respective successors and assigns shall
be deemed a beneficiary of any of the
representations, warranties or
covenants contained herein.”

The general, boilerplate language, however, must
yield to the specific direction of Paragraph 1.05 that “[a]nything
contained herein . . . to the contrary notwithstanding, [Pullman]
agrees to assumes . . . all liabilities . . . with respect to . . . [those]
arising out of or relating to . . . alleged violation[s] of . . .
Environmental Laws . . . including Superfund liability . . ..”
Whatever doubt may exist after review of the language in the
contract was resolved by the extrinsic evidence that made clear the
parties’ intention to have Pullman assume all of Rexon’s
environmental liabilities.

VI.

The dispute over the interpretation of the contract is
focused on the conflict between two parties, but the damages
aspect of the case is far more diffuse. The number of defendants
from whom contribution was sought exceeded one hundred. This
aggregation included entities and individuals who had supplied



substantial contaminates as well as those who had contributed little
or none.

Early in the litigation, the District Court approved an
intensive alternative dispute resolution process including mediation
as a way to apportion responsibility. As a result, large numbers of
claims amounting to about 20% of the total damages were settled.
In the instance of the Carborundum Company, a major polluter, the
parties stipulated its share of responsibility at approximately 20%.

Allocation of responsibility for contamination at a
site where numerous entities contribute various amounts and
various degrees of concentration of waste over various periods of
time is an obviously difficult task. In this case, both parties
produced expert testimony. Based on evaluation of the witnesses’
presentation and the available data, the District Court concluded
that the evidence offered by the Caldwell Group was more
persuasive.

Caldwell’s presentation considered the beginning
point to be 60% of the total damages after eliminating the 20%
allocated to Carborundum Company and the 20% attributed to
settled claims. Rexon contends that the base point should have
been the total amount of waste received by the Trucking Company.
The District Court accepted the 60% solution as reasonable under
the circumstances. We do not differ with that assessment.

During the latter period of Rexon’s operations, its
waste was deposited by Caldwell Trucking into tanks on its
property instead of the lagoons, and following that to ocean
dumping facilities. Rexon argues that it should not have been
charged for any contamination once these changes in disposal
occurred. The Group, however, explains that in transferring
Rexon’s waste to tanks on the Caldwell Trucking property, some
spillage occurred, albeit unintended. To some extent based on
evidence of individuals who did the actual transportation, the
District Court took these factors into account and assessed only
10% of that waste volume to the calculation.

Rexon also takes issue with the costs of an iron
reactive barrier installed by the Caldwell Group in lieu of the pump
and treatment method recommended by the EPA. It appears from
the evidence that the iron reactive barrier method cost substantially
less and proved effective in coping with ground water pollution.



Moreover, the EPA was content to delay application of its
suggested pump and treatment method pending evaluation of the
iron reactive barrier method.

Pullman also argues that Caldwell was not entitled
to recover the cost of the iron reactive barrier because this remedial
action did not substantially comply with the National Contingency
Plan. Section 107(a)(4)(B) of CERCLA specifies that a remedy
must be “consistent with the national contingency plan” in order
for its cost to be recoverable. 42 U.S.C. § 9607(a)(4)(B).

Pullman contends that “[a]t trial, plaintiffs did not
demonstrate that the installation of the iron reactive wall was
anything more than an experimental remedy not adopted by the
EPA in its Record of Decision.” Appellant’s Brief at 85. Hence,
Pullman asserts that the remedial action failed to substantially
comply with the National Contingency Plan. However, Pullman
fails to provide any significant evidence of an inconsistency with
the National Contingency Plan beyond the status of the iron
reactive barrier as an “experimental” remedy that the EPA had not
included in its Record of Decision.

In contrast, the District Court carefully documented
the remedy’s compliance with both the National Contingency Plan
and the Consent Decree. Perhaps most importantly, in its opinion,
the District Court noted that “[t]he EPA has consented to all work
performed at the Site and has never objected to any of the work
performed by [Caldwell].” Furthermore, the iron reactive barrier
was more cost effective and had performed more effectively than
the pump and treat remedy was expected to perform. As did the
District Court, we conclude that the iron reactive barrier is
consistent with the National Contingency Plan and the cost is a
proper item of damages.

Rexon objected to other computations in the
Caldwell allocation, but we conclude that they were adequately
considered by the District Court. The records over a period of
many years were not available to document precisely the many
variables that would have been the basis for a calculation. Put
another way, the Caldwell evidence established an equitable
allocation that was reasonable under all the circumstances.

The District Court assessed prejudgment interest
against Rexon. It does not dispute the calculations nor the total



amount of this item, but maintains that no interest whatsoever
should be awarded.

The action was brought under section 113(f), which
provides for contribution from persons liable under section 107 as
liable or potentially liable. Section 107 mandates imposition of
prejudgment interest. Section 113 is silent on that point and its
lack of direction fairly leads to an interpretation that, in
contribution cases, such an award is discretionary or generally
controlled by common law.

In Bancamerica Commercial Corp. v. Mosher Steel
of Kan., Inc., 100 F.3d 792 (10" Cir. 1996), the Court directed that
prejudgment interest be awarded in a section 113 case. See also
United States v. Consolidation Coal Co., 345 F.3d 409 (6™ Cir.
2003). A number of district courts have followed that procedure
aswell. See, e.g., Allied-Signal, Inc. v. Amcast Int’l Corp., 177 F.
Supp. 2d. 713, 758 (S.D. Ohio 2001).

The argument for awarding prejudgment interest lies
in the view that when a plaintiff has been denied the use of an
ascertainable amount of money for a period of time, there is an
actual loss. Section 107 specifically recognizes the loss and we
can perceive no reason to deny recovery when the action is brought
under section 113.

Accordingly, we conclude that prejudgment interest
may be awarded under section 113, although it is not mandatory.

The Judgment of the District Court will be affirmed.
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