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OPINION OF THE COURT

PER CURIAM.
In this appeal, the debtor and its principal challenge the Bankruptcy Court’s “sua

sponte” appointment of a trustee, based upon statutory, constitutional, and evidentiary



grounds. We have jurisdiction pursuant to 29 U.S.C. 88 158(d) and 1291, and we review
the Bankruptcy Court’s decision to appoint atrustee for abuse of discretion. Inre Marvel

Entm’t Group, Inc., 140 F.3d 463, 470 (3d Cir. 1998). The Bankruptcy Court’s legal

determinations are reviewable de novo, and findings of fact are reviewed for clear error.

Inre Trans World Airlines, Inc., 145 F.3d 124, 130 (3d Cir. 1998). We find no abuse of

discretion, and no legal or factual error here. Therefore, wewill affirm.
l.

Specifically, the debtor and Verhalen raise the following interrelated issues: 1)
whether the Bankruptcy Court lacked the authority to “sua sponte” appoint a trustee under
the provisions of 11 U.S.C. § 1104(a)(2); 2) whether the Bankruptcy Court violated due
process principles by appointing a Chapter 11 trustee without providing the parties with
notice and an opportunity to be heard; and 3) whether there was insufficient evidence in
the record to support the Bankruptcy Court’ s resort to the extraordinary remedy of
appointing atrustee. We answer each of these questions in the negative.

.

While legal principles no doubt animate our decision making, our conclusion in
this case isuniquely fact-based. The partiesare familiar with the circumstances
surrounding these proceedings, so we will recite only those facts that we find to be
particularly relevant to our determination. The debtor filed for Chapter 11 relief on July

23, 2001, in order to alleviate present and future asbestos liability. The debtor retained



exclusivity and submitted several plans to the Asbestos Committee beginning in March
2002; the Asbestos Committee also proposed plansto the debtor. At aJuly 31, 2003
hearing to consider the debtor’ s request to extend exclusivity, the debtor suggested “ that it
be put up for sale at an auction to break a deadlock among constituents.” At that hearing
the Bankruptcy Court stated:

Here’swhat I’m going to do. If you can’t come up with a consensua plan
by the end of August, I’'m going to appoint a Chapter 11 Trustee in this case
who can sell the company and prepare a plan and file and go forward with
it. That’swhat I’'m going to do.

So, exclusivity remainsin place, but it won’t matter at the end of August if
you don’'t have a consensual plan because I’'m going to appoint a trustee if
you don’t get one. That won’t help anybody.

The debtor never challenged the Bankruptcy Court’s authority for appointing a
trustee or the factual basis for doing so. However, it did contend that a trustee was not
needed and, if appointed, the trustee should have limited powers. The statement filed by
the United States Trustee indicated:

The UST has observed with dismay that this case has been highly
contentious and that the parties have engaged in a great deal of bickering on
the record that has likely generated professional fees far disproportionate to
the value of the assets at stake. The observation of the Asbestos Claimants’
Committee that significant unsecured credits were not originally scheduled,
while it is cause for concern as to the Debtor’ s diligence and care in
preparing its Schedules and noticing interested parties of the case, also
serves to emphasize further that the anticipated return to creditors, asbestos
as well as non-asbestos, declines with each dollar expended on further
litigation of the type that has occurred all too frequently to date in this case.
The UST believes that in the absence of reason to believe that this pattern
will change, it may be in the best interests of creditors and the estate to
appoint a disinterested trustee with full plenary power to manage the estate



and move the case forward.

The UST is concerned about the conflict that will result if the

Debtor’s president and principal shareholder, James V erhalen, intendsin

any sale process to make an offer to buy the company (as the Asbestos

Committee alleges), and Mr. Verhalen will ssmultaneously be the client

directing the Debtor’ s relationship with the investment bankers marketing

the company. This could result in Mr. Verhalen being on both sides of the

transaction.

The Bankruptcy Court held another hearing on August 27, 2003, during which the
Court announced that it would order the appointment of a Chapter 11 trustee based on the
length of time the proceedings had been pending, the size of the case, the contentious and
acrimonious nature of the relationships among the parties, the lack of trust, the lack of
progress, and the need for a neutral party to “maximize value and construct aplan. ..
acceptable to creditors.” The United States Trustee appointed a Chapter 11 trustee on
September 16, 2003.

[1.

The debtor and its principal call on pristine legal principlesin afact pattern that is
anything but pristine. Their objection to the Bankruptcy Court’s appointment of a trustee
“sua sponte” is based on their allegation that the Bankruptcy Code requires a party in
interest to first request such appointment. But we simply are not required to invalidate
the Bankruptcy Court’s conduct here when no party ever challenged its authority to raise

the issue the way it did, and where the United States Trustee essentially filed a suggestion

— a statement that could easily be viewed in this context as a “request” — that a trustee be



appointed. Furthermore, the requirement that actions under § 1104(a) are only taken at
the request of partiesin interest has been severely diluted by the passage of the
amendment to § 105 of the Bankruptcy Code in 1984, whereby the sua sponte raising of

various issues by the Bankruptcy Court is permissible. Seeln re Bibo, Inc., 76 F.3d 256,

258 (9th Cir. 1996); 7 Collier on Bankruptcy 1 1104.02[2][b] (15th rev. ed. 2004). Under
these circumstances, we cannot find that the Bankruptcy Court erred as a matter of law.
The constitutional challenge based on lack of notice and hearing is similarly
lacking in merit, as the Bankruptcy Court did give notice nearly one month prior to the
August 27, 2003 hearing, and there was ample opportunity for the parties to be heard.
And lastly, we think that the evidentiary basis for the appointment was sufficient. The
Bankruptcy Code provides that the court shall order the appointment of a trustee “if such
appointment isin the interests of creditors, any equity security holders, and other interests
of the estate.” 11 U.S.C. § 1104(a)(2). In considering what isin the interests of creditors
in connection with such a motion, “a bankruptcy judge has broad discretion to take
judicial notice of the entire file as to what has or has not been filed and the outcome of

previous proceedings brought before the court.” Barry Russell, Bankruptcy Evidence

Manual § 201.6 (2004).
Here, the facts outlined above, considered in light of our case law, provide ample

support for the Bankruptcy Court’s actions. See, e.q., Marvel, 140 F.3d at 473 (upholding

the appointment of a trustee where there was “deep-seeded conflict and animosity”



between the parties). Appellants have not challenged the Bankruptcy Court’s, or the
appellees’, characterizations of the status of the proceedings or the relationships among
the parties; rather, they only question whether the conditions described were sufficient, as
a matter of law, to warrant the appointment of atrustee. We conclude that they were.
Accordingly, we find that there was no abuse of discretion.
V.
For the reasons stated above, we will affirm the Order of the District Court

upholding the Bankruptcy Court’s decision to appoint a trustee.



