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OPINION.

WEIS, Circuit Judge.

Plaintiff filed two separate diversity actions involving closely related
claims. Each was assigned to a different District Court judge, but we have consolidated
both appeals and rule on them in this opinion.

I. BACKGROUND

Because we write primarily for the parties and they are familiar with the
facts, we will briefly summarize the background.

Plaintiff is the beneficiary of two irrevocable trusts created by her father,
James R. Foster. The first trust was established in May 1971 with the predecessor bank
of the West Michigan Bank & Trust Company serving as Trustee (the “1971 Trust”).

In 1988, when plaintiff reached the age of 21 years, she was eligible to
receive the whole or part of the corpus of the 1971 Trust. In her complaint, plaintiff
alleges that her father visited her in Delaware, bringing many documents he claimed were
necessary so that she could acquire a home. She asserts that he fraudulently induced her

on November 2, 1988 to sign an assignment of all of the assets from the 1971 Trust to



another trust. According to plaintiff, this transaction resulted in unfavorable tax
consequences to her. The trust she assigned her assets to was created by her father and
the trustee was subject to some degree of control by an advisory committee named by her
father (the “1988 Trust”).

The second trust was established for the plaintiff’s benefit in December
1978 with the predecessor of defendant Northern Trust Company serving as trustee (the
“1978 Trust”). As is the case with the 1988 Trust, the trustee was limited to some extent
by an advisory committee whose members are defendants in this suit. According to the
plaintiff’s complaint, when she reached the age of 18 years in January 1985, she received
a letter from the Northern Trust Company dated January 30, 1985. The letter advised her
that within the following thirty days she had the right to withdraw all or part of the trust’s
assets. The letter also explained that if she chose not to exercise this right or decided to
waive it, she could revoke the trust or withdraw the principal from it at a later date, but
only with the consent of the advisory committee.'

The letter contained a line at the end reading: “I waive my right to
withdraw trust assets at age 18.” Plaintiff signed at the line indicated and returned the

letter to the Northern Trust Company, which continues to administer the trust.

' Plaintiff admits she received the second page of the letter, but “strongly
believes” that she did not get the first page. The second page, however, does state: “The
trust agreement permits you to waive your withdrawal right. If you choose to do this,
simply sign at the bottom of the letter on the signature line indicated and return this letter
to me in the reply envelope provided.”



II. THE PARTIES

Plaintiff is a Delaware citizen and brought this diversity action in the
Delaware District Court. James R. Foster, the settlor of the trusts, is a citizen of Montana.

West Michigan National Bank & Trust is a citizen of Michigan and does
not do business in Delaware. Defendant Henry T. Mather, Jr. and Thomas A. Baither,
members of the advisory committee of the 1988 Trust, are not citizens of Delaware. West
Michigan and the individual defendants challenge the assertion of personal jurisdiction
over them.

The Northern Trust Company is a corporate citizen of Illinois. Phyllis L.
Foster, Lawrence T. Foster and Robert C. Foster are members of the advisory committee
for the 1978 Trust and are named defendants; they are all citizens of states other than
Delaware. Northern Trust and the individual defendants challenge the assertion of
personal jurisdiction.

In the suit on the assignment of assets to the 1988 Trust, the district judge
ruled that, with the exception of James R. Foster, plaintiff had failed to establish personal
jurisdiction over defendants. The District Court also concluded that the statute of
limitations and laches barred any recovery. In analyzing the claim against James R.
Foster, the District Court ruled that plaintiff had failed to state a claim upon which relief
could be granted.

In the suit on the waiver of withdrawal rights from the 1978 Trust, the



district judge found a lack of personal jurisdiction over all of defendants and also

concluded that the statute of limitations and laches required a finding for defendants.

III. PERSONAL JURISDICTION

The logical approach to resolution of the disputes is to first decide the issue
of jurisdiction over each defendant because in its absence we do not have the authority to
adjudicate the controversy on the merits.

Because all of the defendants challenged personal jurisdiction, plaintiff was
obligated to establish that the defendants were subject to the Delaware Long Arm statute
and that there was no Due Process violation. The district judges properly analyzed the
state statute and the Due Process underpinnings in both cases. We see no need to reiterate
their statements of the applicable law.

Of the two trustee companies, neither had places of business in Delaware,
nor did they conduct activities there that made them subject to service through the
Delaware statute, with one exception. The corpus of the 1988 Trust includes a relatively
small portion of real property located in Delaware which might afford jurisdiction as to
that asset. At oral argument, plaintiff did not appear to be concerned about that part of
the trust corpus or about its impact on jurisdiction. More importantly, however, plaintiff
did not raise that issue in the District Court or in her opening brief here. Accordingly, we

will not consider that matter at this time. United Steelworkers of America, AFL-CIO v.




New Jersey Zinc Co., 828 F.2d 1001, 1008 (3d Cir. 1987) (“this court has consistently

held that it will not, absent extraordinary circumstances, address on appeal issues not

originally presented to the district court”); Reform Party of Allegheny County v.

Allegheny County Dep’t of Elections, 174 F.3d 305,316 n.11 (3d Cir. 1999) (holding an

argument waived where it was not raised in a party’s briefs on appeal or before the
district court).

We conclude after a thorough review of the record and oral argument that
plaintiff failed to establish personal jurisdiction over the trustee companies and the
individuals who are named as members of the advisory committees. Ordinarily, we
would consider whether to honor a plaintiff’s request to transfer the litigation to a district
where defendants are amenable to service. 28 U.S.C. § 1406(a). Here, however, none of
the parties have requested a transfer, nor have they suggested an appropriate venue.
Because our ruling as to all defendants except James R. Foster in the suit on the
assignment of assets to the 1988 Trust is based on lack of jurisdiction, rather than on the
merits, those dismissals will be without prejudice.

Defendant James R. Foster, as the defendant in the suit on the assignment of
assets to the 1988 Trust, stands in a different category. He came to Delaware and
allegedly participated in fraudulent conduct with respect to the assignment of trust assets.
The District Court ruled that those allegations of tortious activities established personal

jurisdiction over James R. Foster. We find no error in that ruling.



The District Court found also that, because the alleged tortious conduct
occurred in 1988, more than 15 years before suit was filed, the litigation was barred by
the statute of limitations, or in the alternative, by laches. We are persuaded that ruling
was correct and accordingly, we will affirm the judgment in favor of James R. Foster in
that case.

Because James R. Foster did not appear in Delaware in connection with the
claims asserted in the suit on the waiver of withdrawal rights as to the 1978 Trust, he was
not subject to personal jurisdiction in that suit and the claim against him will be dismissed
without prejudice.

IV. CONCLUSION

Accordingly, the judgment in favor of James R. Foster in the suit docketed
in this Court at No. 04-3207 will be affirmed. Dismissal without prejudice will be
entered in favor of the remaining defendants in both appeal No. 04-3207 and No. 04-

3293, and in favor of James R. Foster in appeal No. 04-3293.




	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8

