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BENCH OPINION
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BECKER, Circuit Judge.

JUDGE BECKER: I will deliver the judgment of the Court.  The judgment of the Court

is that this case, this appeal will be dismissed for lack of subject matter jurisdiction.

JUDGE BECKER: I note preliminarily that when I refer to subject matter jurisdiction I

refer to subject matter jurisdiction of the District Court.  If the District Court had no subject

matter jurisdiction, a fortiori, this Court has no subject matter jurisdiction.

So this is not a matter of appellate jurisdiction, this is a matter of federal subject matter

jurisdiction.

28 U.S.C. § 1367 provides for supplemental jurisdiction, and this being a supplemental

jurisdiction case, the existence of subject matter jurisdiction depends under the jurisprudence as

to whether or not the state claim forms part of the same case or controversy as the underlying

federal claim, in which case the Court must determine whether the two claims arise from a

common nucleus of operative fact.

As Judge Greenberg emphasized in his opinion in Lyon v. Whisman, 45 F.3d 758, 760 (3d

Cir. 1995), this is a fact-sensitive inquiry.

In this case the state law claim, which is a garden variety malpractice claim, arises



entirely out of counsel’s performance in pursuing the federal law claims.  The facts giving rise to

the two claims are entirely separate.

Now it is true that some of the facts relevant to the malpractice action may also be

relevant to the question whether the District Court had jurisdiction over the federal suit – i.e. the

facts relevant to whether the Doherty parties requested arbitration in a timely fashion – but there

is no overlap between the facts relevant to the merits of the federal action, which concerns solely

the question whether the Doherty parties were liable for interim withdrawal payments, and the

facts relevant to the current action, which concerns solely the law firm’s malpractice in

representing the Doherty parties in the underlying action.

At all events, even if there was supplemental jurisdiction under 1367(a), the District

Court should have declined to exercise supplemental jurisdiction under 1367© because this claim

raises a novel and complex issue of state law.  See 28 U.S.C. § 1367(c)(1).

The New Jersey Supreme Court has yet to decide the assignability of a legal malpractice

claim.  I will not burden the record with citation to the authority.

Suffice it to say that the parties have pointed out to us that New Jersey law is in

considerable confusion on this very important issue.

And under those circumstances, given the importance of that issue and the potential

consequences of such a decision, we think it imprudent for a federal court to weigh in, and we

believe that the District Court abused its discretion in failing to decline supplemental jurisdiction

under 1367(c).

For these reasons, the action will be dismissed for lack of subject matter jurisdiction, and

it will be remanded to the district court for entry of an order vacating its order granting summary

judgment.



I note in this regard that under 28 U.S.C. Section 1367(d) the period of limitations for any

claim asserted under subsection (a) is tolled while the claim is pending and for a period fo 30

days after it is dismissed, unless state law provides for a longer tolling period.

So the able parties, able counsel here, can certainly do whatever they have to to get this

matter into state court where it belongs.

That constitutes the opinion and judgment of this Court.

Judge Alito, do you have any suggestions or corrections or additions?

JUDGE ALITO: No.

JUDGE BECKER: Judge Greenberg?

JUDGE GREENBERG: I don’t have any.

JUDGE BECKER: The clerk will arrange for transcription of this bench opinion by a

court reporter ultimately for publication in the Federal Appendix.
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