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OPINION OF THE COURT

NYGAARD, Circuit Judge

Because our opinion is wholly without precedential value, and because the parties
and the District Court are familiar with the facts underlying this appeal, we offer only an
abbreviated recitation of the background necessary for our ratio decidendi.

Mr. Demelio seeks a reversal of his conviction for threatening to murder an FBI
agent, arguing that: the District Court erred by admitting evidence of prior violent acts;
the jury had insufficient evidence to convict him; and, the District Court provided
improper jury instructions. He alternately seeks vacation and remand of his sentence on
the basis that the District Court failed to consider his mental illness. Finally, he contends
that the District Court unconstitutionally ordered him, as a condition of his supervised
release, to take medication for his mental illness if prescribed by his physician. Mr.
Demelio is wrong on all points. We will affirm the District Court’s entry of judgment and
sentence.

While incarcerated on other charges, Mr. Demelio made statements on a telephone
monitored by the prison about an FBI agent who was investigating him for a criminal
scheme to defraud insurers and mortgage lenders. These statements led to charges that he
threatened to murder the agent. At trial, the District Court allowed evidence that Mr.
Demelio had committed prior acts of violence. Noting that Mr. Demelio objected only on
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the basis of relevancy and inflammatory effect, and not on the basis of Rule 404(b), we
conclude that the District Court did not err in permitting the government to present this
evidence, which was relevant to the objective element of the government’s burden of
proof.

We also disagree with Demelio that the District Court erred by instructing the jury
on the elements of “threat” without specifically referencing a “threat to murder.” The
jury slip specified that the jury convicted Demelio for “threatening to murder.”
Concluding that Mr. Demelio’s appeals to reverse his conviction lack legal and factual
merit, we will affirm the District Court’s Order.

Turning to Demelio’s sentence, we conclude that the District Court did not fail to
consider properly his mental illness. Given the context and clarity of Mr. Demelio’s
threat, the District Court was within its discretion to find that Mr. Demelio’s case was
“unique and extreme,” supporting a sentence of seventy-two months.

Finally, the District Court did not violate Mr. Demelio’s constitutional rights in
specifying that he was to “comply with any treating physician’s recommendations for
pharmaceutical treatment” during supervised release. Even Demelio stated that improper
treatment of his condition was a factor in his behavior. Finding that Mr. Demelio’s
appeals to vacate and remand the sentence lack legal and factual merit, we will affirm the

sentence of the District Court.



