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O P I N I O N
                  

ROTH, Circuit Judge:

Rodney Derrickson asks this Court to create a post-conviction constitutional right,

cognizable under 42 U.S.C. § 1983 and rooted in Brady v. Maryland, 373 U.S. 83 (1963),

and the Due Process Clause of the Fourteenth Amendment, to access crime scene

evidence in order to conduct scientific testing which may or may not yield exculpatory

results.  The evidence in question was available to Derrickson prior to and during his trial,

and the same testing could have been performed at that time.  The District Court granted

summary judgment in favor of defendants, holding that Derrickson had failed to establish

the elements of a Brady violation.  We exercise plenary review, construing the evidence
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in the light most favorable to Derrickson.  Moore v. City of Philadelphia, 461 F.3d 331,

340 (3d Cir. 2006).  We assume the parties’ familiarity with the factual and procedural

history, which we describe only as necessary to explain our decision.  We will affirm.

Section 1983 “‘is not itself a source of substantive rights,’ but merely provides ‘a

method for vindicating federal rights elsewhere conferred.’”  Graham v. Connor, 490

U.S. 386, 393–94 (1989) (quoting Baker v. McCollan, 443 U.S. 137, 144 n.3 (1979)). 

Accordingly, Derrickson’s § 1983 claim is only cognizable if he has asserted the violation

of a constitutional right by someone acting under color of state law.  See Abraham v.

Raso, 183 F.3d 279, 287 (3d Cir. 1999).  Derrickson’s claim fails to meet this threshold.

First, Derrickson has failed to meet the required showing under Brady that the

prosecution withheld or suppressed the evidence prior to or during his trial.  See Brady v.

Maryland, 373 U.S. 83, 87 (1963).  Indeed, the evidence at issue was available to

Derrickson and his counsel throughout the trial, and Derrickson concedes that no efforts

were made to access it until ten years after his conviction.  

Second, Derrickson has failed to establish that the evidence is or would be

exculpatory.  See id.  No testing was ever done on the evidence, and, given the state in

which it has been stored all these years, there is no indication that testing performed at

this point would be conclusive.  Moreover, it is just as likely that testing would yield

proof of guilt as proof of innocence.  

In sum, Derrickson’s case is distinguishable from those in which convicted
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individuals request access to evidence for DNA or other scientific testing that did not

exist at the time of their original convictions.  See, e.g., 18 U.S.C. § 3600(a) (providing

for post-conviction DNA testing of prisoners under certain circumstances); McKithen v.

Brown, 481 F.3d 89, 93 (2d Cir. 2007); Osborne v. Dist. Attorney’s Office for the Third

Judicial Dist., 423 F.3d 1050, 1054–55 (9th Cir. 2005), cert. granted, 129 S. Ct. 488

(2008).

Accordingly, we will affirm the judgment of the District Court.


