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OPINION OF THE COURT

HARDIMAN, Circuit Judge.

Margaret Fields filed this appeal from the District Court’s order affirming the
Bankruptcy Court in a case arising under the Truth in Lending Act (TILA), 15 U.S.C.
§ 1601 ef seq., as amended by the Home Ownership Equity Protection Act of 1994
(HOEPA). After an adversary proceeding, the Bankruptcy Court held that Fields did not
prove that her lender, Option One Mortgage Corporation (Option One), violated TILA or

HOEPA. We have jurisdiction pursuant to 28 U.S.C. §§ 158(d) and 1291.



Fields borrowed $83,000 from Option One to refinance two outstanding mortgages
on her Philadelphia home. Soon thereafter, she defaulted on the loan, filed a petition
under Chapter 13 of the Bankruptcy Code, and brought an adversary proceeding in the
Bankruptcy Court seeking to rescind the loan. In support of her claim, Fields alleged that
the amount she paid for title insurance was unreasonable because she was charged the
“basic rate” of $756.75 instead of the “refinance rate” of $544.86." Although this
difference may appear insignificant, it is in fact critical because the accuracy of the
charge dictates whether Fields’s loan is subject to certain disclosure requirements set

forth in HOEPA.> As Option One concedes that it did not make these disclosures, Fields

' The parties agreed before the Bankruptcy Court that the amount Fields should
have paid for title insurance should be calculated using the Manual of the Title Insurance
Rating Bureau of Pennsylvania. Thus, whether sums other than those specified in the
Manual might be deemed ‘reasonable’ is not before us. As of January 2002, the Manual
specified that the “basic” title insurance rate for a loan of $83,000 was $756.75. Under
section 5.3 of the Manual, a “reissue” rate of ninety percent of the basic rate applies if the
real property had been “insured 10 years immediately prior to the date the insured
transaction closes” and if “evidence of the earlier policy is produced notwithstanding the
amount of coverage provided by the prior policy.” Under section 5.6 of the Manual, a
“refinance” rate of eighty percent of the reissue rate (or $544.86 in this case) applies if
three requirements are met: (1) “a refinance or substitution loan is made within 3 years
from the date of closing of a previously insured mortgage”; (2) “the premises to be
insured are identical to or part of the real property previously insured”; and (3) “there has
been no change in the fee simple ownership.”

> Under HOEPA, a lender must meet certain disclosure requirements if “the total
points and fees payable by the consumer at or before closing will exceed the greater of (i)
8 percent of the total loan amount or (ii) $400.” 15 U.S.C. § 1602(aa)(1)(B). Itis
undisputed that if the $211.89 difference between the basic rate and the refinance rate is
deemed unreasonable, the points and fees will exceed 8% of the loan amount and
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will be entitled to rescind the loan under HOEPA if she can show that she met the
requirements for refinance rate eligibility set forth in section 5.6 of the Manual of the
Title Insurance Rating Bureau of Pennsylvania.

Because of Fields’s age and infirmity, no witnesses were called during the
adversary proceeding before the Bankruptcy Court. Instead, the parties presented a joint
stipulation of facts which indicated that Fields had purchased title insurance on both of
her prior mortgages and that she was charged the basic rate of $756.75 in the transaction
at issue. However, the stipulation did not specify whether the insured premises were
“identical to or part of the real property previously insured” or whether there had been
“no change in the fee simple ownership” of the property, as required by section 5.6 of the
Manual. On the basis of the stipulation, Fields claimed that she was entitled to the
refinance rate and that HOEPA’s disclosure requirements applied to her loan.

The Bankruptcy Court rejected this claim, finding that Fields did not provide
sufficient evidence that Option One knew or should have known that she qualified for the
refinance rate at the time of the loan’s closing. In so holding, the Bankruptcy Court
indicated that Fields had not only failed to provide Option One with evidence of her prior
title insurance policies, but had also failed to show Option One that she met the remaining
requirements of section 5.6, viz., that the premises were identical to or part of the

previously insured property, and that there had been no change in fee simple ownership.

HOEPA’s disclosure requirements will apply.
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The District Court affirmed, holding that the Bankruptcy Court did not clearly err
in finding that there was insufficient evidence that Option One knew or should have
known that Fields qualified for the refinance rate. The District Court reasoned that
because “Fields did not produce ‘evidence of the earlier policy’ at the time of the closing .
.. Option One was not required to give Fields the ‘reissue’ rate or the further reduced
‘refinance’ rate.”

II.

Fields does not challenge the Bankruptcy Court’s factual finding that she failed to
provide Option One with evidence of her earlier title insurance policies at the loan
closing. Rather, she argues that the Bankruptcy Court and the District Court erred in
imposing this evidentiary burden upon her because it is neither present in section 5.6 of
the Manual nor supported by existing caselaw. We have not decided this issue in a
precedential opinion, and we note that Ricciardi v. Ameriquest Mortgage Co., 164
Fed.Appx. 221, 2006 WL 120234 (3d Cir. 2006), cited by the Bankruptcy Court and
District Court and relied upon by Option One, is a not-precedential opinion in which the
section 5.3 evidentiary requirement was imposed to establish entitlement to a refinance

rate under section 5.6, which is silent on that score.’

> We note that the Manual was revised in 2005 to include section 2.8, which states
that “[s]ections 5.3, 5.4, and 5.6 of this Manual provide that reduced rates are applicable
when evidence of previous insurance is provided within a specified period of time.”
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We need not reach the issue here. As noted previously, section 5.6 sets forth three
requirements for refinance rate eligibility: (1) “a refinance or substitution loan is made
within 3 years from the date of closing of a previously insured mortgage”; (2) “the
premises to be insured are identical to or part of the real property previously insured”; and
(3) “there has been no change in the fee simple ownership.” Here, the parties stipulated
that Fields had purchased title insurance on both of her prior mortgages, thus satisfying
the first requirement. The stipulation is silent as to the other two requirements, however.
At oral argument, counsel for Fields invited us to presume that the insured premises were
“identical to or part of the real property previously insured” and that there had been “no
change in the fee simple ownership” of the property. Because a plaintiff must prove all of
the elements of her cause of action, we cannot reverse the judgment of the District Court
based on such presumptions, however reasonable they may be.

In sum, because the record reflects that Fields failed to prove two of the three

elements of her cause of action, we will affirm.



