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VAN ANTWERPEN, Circuit Judge.

Appellant Krim Ballentine, a citizen of the United
States Virgin Islands, appeals the decision of the District
Court of the Virgin Islands to grant Appellee United States’
motion for dismissal under Federal Rule of Civil Procedure
12(b)(1) and (6). We will affirm the District Court’s decision
and adopt its well-reasoned opinion in full.

L.

The facts in this case are not in dispute. Pro se
appellant Krim Ballentine was born in Missouri in 1936, and
worked as a deputy United States Marshal in the continental
United States for many years. In 1973, the Marshal Service
transferred Ballentine to the United States Virgin Islands. In
1985, Ballentine retired from the Marshal Service and took
permanent residence in the Virgin Islands.

On July 30, 1999, Ballentine brought an action against
the United States in the District Court of the Virgin Islands
asserting various constitutional claims stemming from (1) his
inability, as a resident of the Virgin Islands, to vote in the
election of the President of the United States or be
represented by voting members of Congress and (2) the status
of the Virgin Islands as an unincorporated territory. The
United States moved to dismiss Ballentine’s claims. In a
memorandum dated October 15, 2001, District Court Judge
Thomas K. Moore chronicled in detail the history of Virgin
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Islands governance from 1906, when the Islands were a
colony of Denmark, to present. See Ballentine v. United
States, No. 1999-130, 2001 WL 1242571 (D.V.1. 2001). In so
doing, Judge Moore clarified and expounded upon
Ballentine’s arguments. Ultimately, Judge Moore explained
that he could not rule on the United States’ motion without
more information, and he ordered supplemental briefing on a
variety of issues. See id. at *14. After the supplemental
briefing, the District Court again considered the United
States’ motion. By this time, however, Judge Moore had
retired, and Judge Anne E. Thompson had been assigned the
case. On September 21, 2006, Judge Thompson granted the
United States’ motion. See Ballentine v. United States, No.
199-130, 2006 WL 3298270, at *1 (D.V.1. 2006).

On October 13, 2006, Ballentine filed a timely notice
of appeal.

IL.

We have jurisdiction over Ballentine’s claims pursuant
to 28 U.S.C. § 1291, and we review de novo a district court’s
grant of a motion to dismiss for failure to state a claim under
Federal Rule of Civil Procedure 12(b)(6). Vallies v. Sky Bank,
432 F.3d 493, 494 (3d Cir. 2006). We also review de novo a
district court’s jurisdictional determinations. In re Phar-Mor,
Inc. Securities Litigation, 172 F.3d 270, 273 (3d Cir. 1999).

III.

On appeal, Ballentine asserts that (1) he has a right
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under the Constitution to vote in presidential elections, (2) he
has the right to be represented in Congress by a regular
voting member, (3) the Revised Organic Act of 1954 is
unconstitutional, (4) Congress does not have the power to
confer citizenship upon persons born in the Virgin Islands
after 1917, and (5) the International Covenant on Civil and
Political Rights provides residents of the Virgin Islands with
substantive rights, including the right to vote for President of
the United States.

The District Court did an excellent job explaining and
addressing all five of Ballentine’s claims, and we find its
analysis complete and correct. Accordingly, we attach a copy
of the District Court’s opinion to this opinion and adopt that
opinion as our own.

Iv.

For the foregoing reasons, we will affirm the District
Court’s decision to grant the United States’ motion to dismiss
Ballentine’s claims.
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"INTHE DISTRICT COURT OI' THE VIRGIN ISLANDS
3 DIVISION OF ST. THOMAS/ST: JOHN ;

KRIMM BALLENTINE,

Plaintiff, : Civ. No. 1999-130
UNITED STATES OF AMERICA, B

Defenda.nt Gl e 5
ATTORNEYS: | ..,ERTmEDA'rRUF cdpfmxs . * \
Krim M. Ballentine, pro se /7 DAY OF, M’ 20/6’ - o B
St. Thomas, U.S.V.L - WILFREDO =. MORALES -

- For the glaintiff, -

-Joycelyn Hewlett, Esq: ="
St. Thomas, US.V.L. .~ -
For the defendant.

| © QPINION AND ORDER
THOMISSON‘, Dism'\ct Ju'dge

~ . This matter is before the Court on motion of Defendant United States of America to

dismiss the complaint in the above-captioned matter pursuant to F eéerT.l Rules of Civil Procedure
B - . R - i i }‘\‘
| _

12(b)(1) and (6) The C’bui't'héS’°debidéd this motimi after reviewing e submissions of the

parties and the transcnpts of the oral arguments held before Dismict Iu!dge Thomas K. Moore on
‘f

‘June 9, 2000 and March 21,2002 For the reasons set forth belowi DLfendam ’s motion is

i
4l
[SREY

i ! :
" Hon. Anne E. Thompson, United States District Judge for the sttnct of New Jersey,

sitting by des:gnanon |

! Thls case was prevxous]y ass1gned 1o Judge Moore who reured on January 3, 2005.
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granted. »
| L BACKGROUND

The politicalv/hiskter_y of the relatienship between the Virgin Islands and the United States
was thoreughly_ dlscussed by Judge Mobre in his Memoraudum of October 15, 2001, it will not
be reitei;ated here. See Beli:uﬁne v. United States, No. CIV. 1999-130, 2001 WL 1242571, at

*1/#-8 (D.V.L Oct. 15, 2001).- The faets underlying this case are clear and not in dispute. Plaintiff

pro se Krim M. Ballentine was born in St. Louis, Missouri on October 22, 1936. After working

fora number of years a.s a deputy Umted States Ma.rshal in the continental United States, Mr.

Ballentme was transferred in 1973 to the Us. Vlrgm Islands where he has remained ever since.

Mr Ba]]entme brought r.he present action on July 30 1999 claiming that he has been

_demed h13 consntunonal nght to vote in presidential elections, and his right to be represented in

Congress by a regula.r votmg member because of hlS status asa Umted States citizen residing in
an umncorporated temtory of the Umted States Mr. Ballentme asks the Court 1o strike down as
unconsunmonal the Revxsed Orgamc Act of 1954, 48 U S. C §§ 1541 1645 wherein Congress .

desxgnated the Vlrgln Islands as an unmcorporated terntory pursuant to its pgwer to “dispose of

. and make all needful Rules and Regulatlons respecting the Territory” under the Temitory Clause,

U S Const art. IV § 3, cl 2 He further asks the Court to declare that Congress’s Territory

Clause power does not mclude the authomy to gra.nt cmzenshlp to persons born in the Virgin

Islands after 1t became a Umted States possessmn, and that such persons instead are citizens by

direct operauon'ofthe Gonstxtuuon.- The present motion to dismiss followed soon thereafter.

- L T
s ;
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& o

STANDA.RDS OF REVEEW

A Fed. R. Cw P. 12Cb)(1)
Federal Rule of Clvll Procedure 12(b)(1) provides that a party may bring a motion to

dxsmtss for lack of subject matter Junsdtctton See Fed. R. Civ. P. 12(b)( 1). A motion to dismiss
for want of standmg is also properly brought pursuant to Rule 12(b)(1),:because standmg isa
Junsdtcttonal matter. See St. Thomas-St John Hotel & Tourism Ass’n v. Gov't of the U.S.

ol
v

Virgin Islands, 218 F.3d 232 240 (3d Cir. 2000) (“The issue of standmg is jurisdictional.”);

Kauffman V. Dreﬂus F und, Ine . 434 F.2d 727, 733 (34 Cir. 1970) (“[W]e must not confuse

requtrements necessary to state a cause of acnon .with the prereqursrtes of standtng ).

‘ Pursuant 10 Rule 12(b)(1), the Court muSt accept as true all matenal allegatlons set forth

in the complamt and must construe those facts in favor of the nonmovmg party. See Warth v.
]v

Seldm 422 U S 490 501 (1975) §tonno V. Bo _gh of Point P]easant Beach, 322 F.3d 293,

296 (3d Cir. 2003) Ona motton to dxsmtss for lack of standmg, the plamtlff “‘bears the burden
of estabhshtng the elements of sta.ndmg, and ‘each element must be suj ported in the same way
as any other matter on whtch the plamttff beam the burden of proof, i e, wrth the manner and

, degree of evndence requtred at the successive stages of the httganon - 'F OCUS v. Allegheny

County Court of Common Pleas 75 F 3d 834 838 (34d Cir. 1996) (qt|10t1 ng Lujan v. Defenders of

| . .
wtldhfe 504US 555 561 (1992)) However, general factual all ‘ga ions of injury resulting

from the defendant’s conduct may sufﬁce L 504 UsS. at 561 |

B.

—_—
N Car
I A N

The Court may-grant ] ntotion to dismiss for failure to state :Tl im upon which relief can

i
H:‘

be granted under Rule 12('b)(6) if, “aceeptmo all well-pleaded allega ions in the complaint as

-3-
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true, and Vrewmg them in the lrght most favorable 1o the pla.mnff plamnff is not entitled to

rehef " Qarway v. Am. lnt lGrou Inc 325 F3d 184, 187 (3d Cir. 2003) see also Fed. R. Civ.

P. 12(b)(6) Further, “[t}he issue’ 1s not whether a plamuff will ultxmately prevarl but whether he

or she is entitled tooffer_evrdence to -support the clarm,s.”k_ Oatway, 325 F .3d at 187.

DISCUSSION
A.  LUnited States szens Resrdmz in the Vtrgm Islands Have No Constrtunonal Right to

e

Vote ln Presxderrtral Elections |

Defendant ﬁrst moves to drsm.rss Mr Ballentine’s claim that he rs entrtled under the
Constitution to vote m presrdentral elecnons a right, he argues, has beexr unconsntutronally
denred because of hrs resxdency in an.urnncorporated temtory Thls clarm must fail.

The Constitution does not grant the right to vote  for President and Vice President to
’ihdividual citi'z'en33 but to"‘El-eetor " zppointed by “[e]ach State.” U'S éonst. art. I1, § 1; see
also U. S Const amend XII Those electors in turn, are selected in* suoh Manner” as the

' leglslature of each state “may dxrect » U S. Const art. T, § l That manner need not be by

popular vote. Indeed in the country s early years, the legrslatures of several states selected their

electors dtrectly See Bush v. Gore 531 U S. 98 104 (2000) (citing McPherson v. Blacker, 146

U S. 1 28 33 ( 1 892)) Nonetheless “[h]xstory has now favored the t/ote:r and in each of the

- |

several States the cmzens themselves vote for Presrdennal electors."} » Id
_ ‘ l

The Vrrgm Islands 1s not a state but, as Mr Bal lentme acknowledges an umncorporated

temtory of the Umted States See, e. g " Bluebeard’s Castle, Inc V. Gov t of the Virgin Islands,

~321 F 3d 394 397 (3d Clr 2003) As such 1t is not enutled 10 appoint electors. It is also

estabhshed that cmzens choosmg to resrde wuhm its borders are not enatled to vote for electors

-4-
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even if they are denied a role in the selection of the President and Viee—President. See Bush, 531
US. at 104 (“The tndtthual ctttzen has no federal constttunonal nght to vote for electors for the
President of the United States unless and until the state legislature chooses a statew1de election as

the means to rmplernent its jpower 10 appomt members of the Electoral College ). The Court

will grant Defendant s motion to dtsmrss thlS claim, in accordance W1th similar suits involving

resrdents of Puerto Rico and Guam Le rtua de Ja Rosa v. Umted States 417 F.3d 145, 147

' (lst er 2005) (“That the franchlse for choosxng electors is conﬁned to ‘states’ cannot be

unconsntuttona.l’ because itis what the Constrtutron ttself provrdes ™); Attomey General of

Temitory of Guam V. Umted State 738 F 2d 1017 1019 (9th Cir. 1984) (“‘Since Guam

concededly is not a state 1t can have no electors and plamuffs cannot exercise individual votes

ina pre51dent1al elecnon There isno constttuttonal v:olanon M.

B.

——

~ United ‘tates(fitizens Residin‘ in the Virgin Islands Have No lConstitutional Right to Be
| Rgg' resented 1n Congess by a Regt_rv far Votmg Member |
Defendant next moves: to drsrmss l\/[r Ballentme O clarm that he has been
unconsttmttonally dented hrs nght to be represented in Congress by a regular voting member of
the House of RcPrcsentattves For reasons srmtlar 10 those prevrously drscussed the motion must
be granted | | l
| Stncc 1972 the Vtrgm Islands has been represented in Congress by an elected, nonvoting
Delegate in the House of Represemanves who unlike the House s vohng membership, serves

pursuant to leglslatron, not the Consttmtton See 48 U S.C.§ 1711

Virgin Islands is not enntled to vote because the Vlrgm Islands is not x state and, pursuant to

LR

Artrcle I of the Consntunon, only states are enntled to regular Votlng members. See U.S. Const.

-5
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art. I, §§ 1-2,2 see also, Adarns V. Clmton 90 F. Snpp. 2d 35, 48-49 (DDC 2000) (three-judge

court), aff'd aff'd 531 U S. 941 (2000) (holdmg that the District of Columbla is not a state for

' purposes of Arucle [) Mrchel v. Anderson 817 F. Supp 126, 140 (D D. C 1993), aff'd, 14 F.3d

623, 625 (D C. Cu' 1994) Mr Ballennne now argues that to the contrary the Constitution

requzres that the Delegate I"rom the Vlrgm Is!ands be granted full votmg nghts

The court-in chhe] V. Anderson addressed the consmuuonal hmrts on the voting nghts

: of temtonal Delegates, albelt in a dxfferenr context. In Michel, thxrteen members of the House of

Representanves sought to enjom a newly enacted House rule that authonzed Delegates from the

District of Columbia, Guarn, Amenca.n Samoa, and the Vu-gm Islands as well as the Resident

Comrmssxoner from Puerto cho to vote in the House s Cornmxttee of the Whole. Michel, 817

2 “Pursiiant to Article I of thé Constitution:
SRR --All legislative Powers herein granted shall be vested m a Congress of

"the Umred Stares Wthh shall consxst of a Senate and House of
‘Representanves S S

The House of Representatrves shall be composed of embers chosen

every second Year by the People of the several States

._J.‘ z_i_f

No Person shall be a Representatlve who shall nof when elected,

i

" ‘bean In.habltant of that State in Wthh he shall be chosen |

Representauves shall be 4pporuoned among the several States
- - which maz‘be inc]nded m this Union, according to their respiectwe numbers

U.S. Const art, 1, §§ 1- 2 (emphasrs added) | _' ' ( |
3 The Court notes 1hat subsequent 10 the initiation of this 1 }(vvs} it, Mr. Ballentine ran for

the office of Delegate from the Virgin Islands. See FoxNews.com, Sta ehood a Central Issue in
1 (last visited Sept. 9, 2006)

Puérto Rico, hup://www.foxnews.com/story/0,2933,137383,00.html (1
(“In [the] U.S. Virgin Islands, the nonvoting delegate to Congress, ocrat Donna M.
Christensen, faced challenger[] Krim Ballentine of the Republican o)

Sy

- -6~
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F. Supp. at 129. After addressing‘certain jurisdictional and prudenti’a] considerations, the Michel

court tumed to the plamtxffs argument that by allowing the Delegates to vote in the Committee
‘!
of the Whole the House had unconsntuttonally invested the Delegates with legtslatwe power.

Id. at 140. In addressmg that contennon the Michel court explamed

One prmcxple Is basu: and beyond dispute. Since the Delegates do not

represent Stares but only various territorial entities, they may not, consistently

| - with the Constitution, exercise legislative power (in tandem with the United

i L States Senate), for such power is constitutionally limited to “Members chosen
by the People of the several States.”

ol It is not necessary here to consider an exhaustive ltst of the actions that
e Y might constitute’the exercise of legislative power; what) 18 clear is that the
casting of votes on the floor of the House of Representatives does constitute
such an’ exercrse ‘Thus, unless the areas they represent were to be granted
statehood. the Delegates could not, consistently with the Consntutton be

: men the authontv to vote in the ﬁxll House - :

;Id (cmng U S Const art. I § 8 cl 1) (emphasrs added) o

This analysrs is dtrectly apphcable to the facts here, end n-nhtates agatnst Mr. Ballentine,
- a:s.av\}trgtn Islands resxdent, bemg represented in the House of Representatwes because the
Const:tutton does not- perrntt the Delegate from the Vtrgtn Islands to exercise legislative power.

: i

Id. Accordtngly, the Court grants Defendant s motton to dtsmtss thts claim.

g : ong:ess D1d Not Exceed Its gonstttutxonal Authonty in Enactmg the Revised Organ

_A_C.t_gf_lii&

Mr Ballenttne next asls thts Coun o strike down the Revi! ,ed Organic Act of 1954 as an
unconsututtonal exercrse of congressmnal power Mr. Ballenttne (as interpreted by Judge
Moore) argues that Congress ]acked the constitutional authonty to designate “the Virgin Islands

for the ﬁrst time as an umncorporated terntory under the Act bECc use *“the Constitution applies

)
I

-
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o] its own force™ in the Virgin Islands, and Congress’s power under the Territory Clause does not
include the authority to determine the extent of the constitutional rights of United States citizens

residing in the Virginlslart_ds. See Ballentine, 2001 WL 1242571 at * 1,‘{10. Defendant responds

that the Court should deny Mr. Ballentine’s request because, pursuant to the “unincorporation
-

doctrine” amculated by the Supreme Court in the Insular Cases, the Consututton does not apply

of tts own force ina temtory unless and unttl Congress acts to tncorporate that territory into

the Umted States See Downes V. Brdwell 182 U.S. 244 (1901), Balzac v. Porto Rico, 258 U.S.

298 (1 922), see also Ballemme 2001 WL 1242571 at *5n.11 (listing the nine Supreme Court

cases that make up the core Insular Cases) The Insular Cases control the decision here, therefore

the Court must deny Mr Ballenune s request

J udge Moore engaged in an extensive discussion of the Insutar Cases in his October 15,

2001 Memorandum See Ballenttne 2001 WL 1242571 at *1-15. The Court notes, that Judge

Moore explored the racrst underptnnmgs of the Insular Cases; cases deCIded in a time of colonial
expansion by the Untted States into lands already occupied by non-wlnte populations. Id. at *5-8
(noting that the umnco:poratron doctnne was formulated by “the same ‘Court that gave us the
now-repudtated and overruled separate but equal' doctrine in Plessx v. Ferpuson” and lamentmg

| “the extent to Whlch the current status of the Vtrgm Islands depends on an entirely repugnant

view of the peOple who mhabtted the Vtrgtn Islands at the time of thetr acquisition”). The Court

l

further notes the conszderable doubt J udge Moore expressed as to the apphcabtltty of the Insular

Cases to decisions relatmg o the Vtrgtn Islands Id at *8 [

Ltke Judge Moore thts Coutt regrets the endurmg “vrtaltty' otJ the | nsular Cases which,

) I
|

arttculate the Constttutton s ltmtts on the government’s ability to mtrude in the lives of its

-8-
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crtxzens, dependxng on the physxcal locatton of those ctttzens §_ Re!td v. Covert, 354 U.S. 1, 67

(1957), Balzac 258 U.S. at 309 (“It is the locality that i is deterrmnanve oif the appltcanon of the

ol

C_onstttunon . and not the status of the people who live in it. ) Indeed_, the wider implications
of the continued applicability of theSe cases are only recently coming%to light. See,e.g. Inre |
Guantanamo Detamee Cases 355 F. Supp. 2d 443, 459 (D.D. C. 2005) ¢ ‘Perhaps more

mgmﬁcant for purposes of these Guantanamo detamee cases, the majonty opinion [in United

States v Verdugo—Urgutdez, 494 U S 259 ( 1990)] then addressed the Insular Cases and

reafﬁrmed that in U S. temtones only ‘fundamental’ constttuttonal nghts are guaranteed.”™).

Nonetheless, thts Court xs bound by decxs:ons of the Supreme Court. S ee, e.g., Gilles v, Davis,

427F.3d 197, 210 (3d Ctr 2005) (notmg that lower federal courts are obltged to follow dtrectly
apphcable Supreme Court precedent leavmg to that Court “the prerogattve of overruling its own
dectstons ’) B :

- Under the umncorporauon doctnne developed in the Insular Cases the Court finds
Congress dxd not exceed its constxtuttonal authority in designating the Vtrgtn Islands as an

unmeorporated temtory in the Revxsed Orgaruc Actof 1954 and grants Defendant s motion to

dismiss.

D.  Mr. Ballentine Lacks Standing to Challenge Congress’s Powelr 1o Confer Citizenship on
i' . Persons Bomin the VirginIslands =~ |

Mr Ballenttne also asks the Court to declare that Congress s Textitory Clause power does

not mclude the authonty to grant cxtuenshlp to persons bomn in the Virgin Islands after the

United States acquxred the temtory frorn Denma:k in 1917. See 8 U J § 1406 (purporting to
r

grant United States citizenship to persons born in the Virgin Islands)i Ir. Ballentine contends

-9-
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that mstead such persons are cmcens of the Umted Stctes by dtrect Operatton of the Fourteenth
Amendment See U S Const amend XIV §1 (“All persons bom or naturahzed in the United
States and subject to the jurisdtctton thereof are citizens of the United States and of the State
wherein‘ the)t reside.’ ) Because the Court holds that Mr. Ballentine does. not have standing to
raise citizenship i issues for persons bom in the Vrrgm Islands, it wtlt deny his request.

.I_- - MMQ&@M

Under Amcle [11 Sectton 2 of the Constrtutlon, the ]unsdtctton of the federal courts is

lnmted to “actual cases or controversies.” US Const art. II1, § 2; Ramesv Byrd, 521 U.S. 811,

8 1 8 (1997) One element of thrs “bedrock requrrement" is that plamnffs must establish that they

have standmg to sue, Rames 521 U S at 818.

The Tlnrd Cu'cutt has summanzed the requtrements for Article II[ constitutional standing
as follows (l) the plamnff must have suffered an m;ury in fact-—an mvasmn of a legally
protected interest whtch is (a) concrete and particularized and (b) actual or imminent, not
conJ ectural or hypothetlcal (2) there must be a causal connection between the injury and the
conduct complamed cf—the mjury has to be fatrly traceable to the challenged action of the

defendant and not the result of the mdependent action of some thtrd party not before the court;

: and (3) it must he hkely, as opposed to merely speculatwe that the ln_]llll‘y will be redressed by a

favorable decrslon Soctet\LHxll Towers Owners Ass nv. Rendell 210 F.3d 168, 175-76 (3d

Clr 2000) (cntlng 504 U S at 560 61 and Trump Hotels & Casmo Resorts, Inc. v. Mirage

~~~~~

Resorts Inc 140 F 3d 478 484 85 (3d C1r 1998)) These requrrement[ “ensure that plaintiffs
r
have a pcrsona.l stakc or mterest m the outcome of the proceedmgs suf cient to warrant their

!
I
|

mvocatlon of federal-coun Junsdxctlon and to Jusnfy exercise of thc co s remedral powers on

o " _10/_'
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their behalf” Khodara Envtl., Inc. v. Blakey, 376 F.3d 187, 193 (3d Cir. 2004).

R i Mr. Ballentine Has Not Suffered an Injury in Fact
Mr. Ballentine cannot sotist"y rbe “Injury in fact” consritutional sranding requirement with

reoard to the cmzenshrp issue, because he is not “‘himself among [those] injured” by Congress’s
enactment of § 1406 S__ __gLa_ 504 U.S. at 563. Undrsputedly, M. Ballentme was born in St.
Loms stsoun not the Vlrgm Islands and his own cmzenshlp would be unaffected by the
Court s resolutlon of thxs rssue See Tr of Hr g of Mar 20, 2006, Exs. P 1, 2 (consisting of Mr.
Ballentme s bmh cemﬁcate and passPOn) He cannot be sard 10 “have a personal stake in the
Vl'iti gation sufﬁcxent to waxrant h1s invocation of” federal-court Junsdlctxon orto _]usnfy exercise

of the Court’s remedlal powers on hxs behalf See Khodara Envtl., Inc., 376 F.3d at 193. Any

injury Mr. Ballemxne m\ght have suffered by Congress's enactment of § 1406 would be, at best,

abstract conjectural or hypotheucal See Danvers Moror Co., Inc V. Ford Mator Co., 432 F.3d

86 291 (3d Cu' 2005), Socrew Hrll Towers Qwners’ Ass n, 210 F. 3d at176. Therefore,

Plamnff lacks standmg 0 bnng thxs clalm

: -E.‘ Thls Cogg Lacks J unsdlcuon to Decrde the Internarional Law Issues Raised By Judge
Moore .

,Fmally, the Coun add:esses certam mternatronal law issues Wthh, while not argued by

"the partles were raxsed by J udge Moore in hxs October lS 2001 Memorandum See Ballentine,

" of the United States

/rld today that are classified

s “the subject of a

‘7001 WL 1242571 at *ll 15 As Judge Moore noted, “[t]he Temto

. Vnrgm Islands is one of only seventeen territories remaining in the wi
Y |

under mtemanonal law as non-self-govemmg termones,"' and thus
1‘ L
conunumg Umted Nauons carnpa: gn 1o eradicate colonialism as a maltter of intemational human

Co)-
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-

nghts 7 Id.at *11 In September 1992, the United States Senate ranﬁed the International

States Parties 1o afford their citizens thcknght to vote, and to afford the people of non-self-
g_joyerning- territories such as Ehé Virgin Islands the right to self-detennination.” m_ at*11-12
(citations ornitted) J udge 'K‘&oore questioned what effect | if any, the tjnited States’ obligation
under the ICCPR “to promote acttvely the realization of the right 0 seltldetermmanon in the
Vlrgm Islan should have on the analy51s of Mr. Ballentme s case Id at *13-15.

Judge Moo:e‘ tmdertook 0 1denttfy and resolve any claim Mr. Ballcntme might have
under the ICCPR, reservmg 2 dec151on on the present motion until supplemental briefing and oral
argurnent from the parttes a.nd armc1 cunae occurred Id at *11-15. However, this Court finds it
lacks Junsdtctxon over any ICCPR clatm as beyond the provmce of the federal judiciary. Trent

ealty Assocs v. Flrst Fed § & Loan Assn of Phila., 657 F 2d 29 36 (3d Cir.1981) (stating a
“federal Court is bound to consxder lts own Junsdxcuon prehnunary to consideration of the
ments") The obltgauons of the ICCPR ralsed by Judge Moore such as “afford[ing] the people of

RUEDIA

"non-self-govemmg territories such as the ergm Islands the right to self-determination” turm

upon whether the Scnateﬁ‘tntended the ICCPR to be Justhlable vadently, it did not. Sosayv.

_ Alvare?-Macham, 542 U S 692 728 (2004) (“[T]he Senate has exp/ressly declined to give the
federal courts the task of 1nterpretmg and applymg [ICCPR]" be(cause the Senate declared its
substannve prowsxons ‘“were not self-execuung”) As such, the nghts arnculated in ICCPR are

asplranona] unul “the dtscretton of the Legtslatu.re and Executive Branches” deemn otherwise.

s gartua de la Rosa Vv Umted State 417 F.3d 145, 147 (1st Cir. J2005) Therefore, this Court

refrains from passmg Judgement ‘upon thcse mtematlonal law obhganons.

LA
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- CONCLUSION
~ For the foregoing fea'SOiis“,’ and for good cause shown, it is hereby

- ORDERED that Defendant’s Motion to Dismiss [docket #15)] is GRANTED; and it is

further e -
ORDERED that any other pending motions are DISMISSED AS MOOT; and it is

further ,
ORDERED that this case is CLOSED.

'ENTERED this 4] —F September, 2006,
'FOR THE COURT:

" ANNE E. THOMPSON
U.S. DISTRICT JUDGE [/

- '?T‘ ?Q ,At‘_, | P TR
S .

ATTEST:

Wilfredo E4Morales v L R
CL?(Q THE COURT/_

By\_AdUs , 2/77‘“/ o

Deputy Clerk

') - All Parties and Counsel
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