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OPINION OF THE COURT

McKee, Circuit Judge.

Axel Santos-Cruz was convicted by a jury on two counts of drug related offenses.
On appeal, Santos-Cruz argues that under Apprendi v. New Jersey, 530 U.S. 466 (2000),
the jury rather than the court was charged with the responsibility of determining the
specific quantity of drugs involved in the conspiracy. For the reasons that follow, we
will affirm.

l.

Inasmuch as we write only for the district court and the parties who are familiar
with the case, we need not recite the factual background except where necessary to our
brief discussion. The application of Apprendi v. New Jersey, 530 U.S. 466 (2000) is a
question of law, and we exercise plenary review. See United States v. Barbosa, 271 F.3d
438, 452 (3d Cir. 2001). Our review of the district court’s interpretation of the



Sentencing Guidelines is also plenary, but the court’s factual findings are reviewed for
clear error. See United States v. Butch, 256 F.3d 171, 177 (3d Cir. 2001).
Il.

One month after Santos-Cruz was convicted, the Supreme Court decided
Apprendi v. New Jersey, 530 U.S. 466 (2000). Santos-Cruz argues that under Apprendi,
the specific quantity of drugs (here 14 kilograms of heroin and 14 kilograms of crack
cocaine) should have been decided by a jury on proof beyond a reasonable doubt rather
than by the court using a preponderance of the evidence standard.

Count | of the indictment alleged that Santos-Cruz was part of a conspiracy
involving more than 1000 grams of heroin and more than 50 grams of crack cocaine.
That offense carries a statutory maximum penalty of life imprisonment. See 21 U.S.C.
841(b)(1)(A) (1999). The jury convicted Santos-Cruz of Count |. After the trial, the
court held an evidentiary hearing to determine the quantity of drugs involved in the
conspiracy. The court found that the government established by a preponderance of the
evidence that Santos-Cruz had trafficked 14 kilograms each of heroin and crack cocaine,
and sentenced Santos-Cruz to life imprisonment. As neither the court’s finding on the
specific quantity of drugs nor the application of the Guidelines increased the maximum
penalty beyond that already prescribed by the statute, Apprendi is not implicated here.
See Williams v. United States, 235 F.3d 858, 863 (3d Cir. 2000).

Santos-Cruz also argues that the court’s finding attributing 14 kilograms of heroin
and crack cocaine, to him was not supported by the evidence. In large-scale conspiracies,
it can be difficult to precisely ascertain the amount of drugs involved. Although
calculation of drug amounts can not be based on "mere speculation," we have held that
"some degree of estimation must be permitted, for the government usually cannot seize
and measure all the drugs that flow through a large drug distribution conspiracy." United
States v. Collado, 975 F.2d 985, 998 (3d Cir. 1992). Moreover, where the crime
involves a conspiracy, the district court may take into consideration "all reasonably
foreseeable acts and omissions of others in furtherance of the jointly undertaken criminal
activity." U.S.S.G. 1B1.3(a)(1)(B) (2001).

At trial, a co-conspirator, Angel Prieto, testified that during the relevant time
period, Santos-Cruz received « kilogram to 1 kilogram of both heroin and cocaine once
or twice a week. Prieto further testified that Santos-Cruz would then process the drugs
into crack cocaine. The drugs were then sold for profit. Prieto’s testimony was
corroborated by the testimony of Trooper Kelly Cruz and Trooper Jay Lownsbery, as
well as recorded telephone conversations. This evidence supports the finding that
throughout the course of the conspiracy, Santos-Cruz sold 14 to 56 kilograms of both
heroin and crack cocaine. The district court attributed the lower figure of 14 kilograms to
Santos-Cruz for each drug at sentencing. It did not err in doing so.

Accordingly, for all the reasons set forth herein, we will affirm the convictions
and judgment of sentence.
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JUDGMENT
This cause came to be considered on the record from the United States District
Court for the Eastern District of Pennsylvania and was argued on July 15, 2002.
On consideration of the arguments made on appeal, it is hereby ORDERED AND
ADJUDGED by this Court that the convictions and judgment of sentence of the district
court entered October 30, 2000, are hereby affirmed. All of the above in accordance
with the opinion of this Court.

ATTEST:

Acting Clerk
Dated: 13 August 2002



