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OPINION

BECKER, Chief Judge.

Thisisan goped by anumber of law enforcement officers, some employed by the
Pennsylvania State Police and some by the City of Scranton Police Department, from an
order of the Digrict Court denying their mations for summary judgment on grounds of
quaified immunity. We will dismiss the gpped for lack of gppelate jurisdiction.

The lawsuit grew out of a confused set of events that followed adrug arestin a
resdentia neighborhood. Because the parties are fully familiar with the background facts
and procedurd history we need not set them forth, and limit our discussion to our ratio
decidendi. Theflavor of the case and the basis for our decision here will be illuminated by
setting forth an excerpt from one of the appellant’ s briefs:

The actions taken by Officers Bonin and Pisawere

objectively reasonablein light of the chaotic scene created by
the Lowrys and ther rdativesin the midst of an arrest of adrug

3



dealer consdered to be dangerous. The Lowrys conduct was
disproportionate to the rdatively short intrusion into their

liberty and the serious and judtifiable reason for it. A member
of their family had just dighted from an undercover
Pennsylvania State police vehicle and opened the back door.
The officers on the scene to make the arrest stopped the
Lowrysin amanner which was reasonable under the
circumstances then exigting on the scene and consistent with
the information conveyed to them by the undercover State
Police officersin the van.

The officers verson is, not surprisingly, controverted by the plaintiffs, who offered
evidence that the officers trained guns on three minors for a consderable period of time
aiter the suspect had been arrested and the area secured.

The touchgtone of the apped liesin the following statements of the able Didtrict

Judge in his opinion denying summary judgmernt.

Viewing the evidence in the light most favorable to the
Lowrys, there are materid issues of fact from which ajury
could conclude thet the officers  detention of the Lowrys and
the use of guns were unreasonable under the circumstances of
thiscase. Although the officers initid decison to detain the
Lowryswhile placing Harvey under arrest may have been
reasonable, the detention of the Lowrys significantly exceeded
the amount of timeit took the officers to complete that task.
The facts show that Harvey, the only suspect to be arrested, was
placed in handcuffs dmaost immediately after the police arrived
at the scene. The evidence dso suggests that Harvey was
neither uncooperative nor hogtile. The Lowrys, however, were
detained for at least another 10 to 15 minutes. Moreover,
despite Mrs. Lowry’ s continued protestations to alow her
young children to leave the car, the officers took active steps
to prevent anyone from removing Kaitlin and Emily and
dlegedly made thrests to individuas who attempted to remove
the girls. Although the officers assert that such detention was
necessary for the Lowrys protection and to ascertain the
Lowrys involvement, it is undisputed that the officers never
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searched the Lowrys or Mrs. Lowrys vehicle, never asked the
Lowrys questions about their connection with Harvey, or spoke
with them after the detention of Mr. Harvey.

* k% %

Summary judgment on the issue of qudified immunity
is ingppropriate “where the case depends upon the factfinder’s
evauation of the officer’sconduct.” See Clarke v. City of
Philadelphia, No. Civ. A. 92-4700, 1994 WL 388559, at *6
(E.D. Pa. duly 27, 1994). Thisisespecidly true where, as here,
there is a genuine dispute about facts materia to an assessment
of the officers conduct. Inthis case, thereisadispute asto
when the Lowrys firgt knew they were confronted by law
enforcement officers; thereis a dispute as to how long the
weapons remained trained on the Lowrys, and there is adispute
asto the length of time they were detained. Whether a
reasonable officer would have known that his or her conduct
was uncongtitutional depends on resolution of these factua
disputes.

In Johnson v. Jones, 515 U.S. 304 (1995), the Supreme Court held that “a portion
of adigrict court’'s summary judgment order that, though entered in a‘ quaified immunity’
case, determines only a question of ‘evidence sufficiency’ . . . isnot appedable” 1d. at
313. Thisholding rested on the Court’ s distinction between an apped that raised, “not
which facts the parties might be able to prove, but, rather, whether or not certain given facts
showed aviolation of ‘clearly established law,” id. a 311, which isimmediately
appedlable, and an appedl that raises “ questions about whether or not arecord demonstrates

a‘'genuine issue of fact for trid,” id. a 316, which it held was not immediately appedable.

These two stuations, according to the Court, are conceptualy distinct, with the



former being immediately appealable because it raises issues “ separate’ from the merits of
plantiff sdam. Quoting Mitchell v. Forsyth, 472 U.S. 511, 528 (1985), a case in which
the Court was asked to determine whether undisputed facts violated “ clearly established”
law, the Court clarified why such a question raised an issue separate from the merits of the
case, dating that an:

gopelate court reviewing the denid of the defendant’s clam of immunity

need not consder the correctness of the plaintiff’s version of the facts, nor

even determine whether plaintiff’s alegations actudly sateadam. All it

need determine is a question of law: whether the legd norms alegedly

violated by the defendant were clearly established at the time of the

chalenged actions, or, in cases where the district court has denied summary

judgment for the defendant on the ground that even under the defendant’s

version of the facts the defendant’ s conduct violated clearly established law,

whether the law clearly proscribed the actions the defendant claims he took.

Id. a 313. Applying Johnson here, where the District Court concluded that there were
genuine issues of fact regarding the duration of the detention and the use of force, a
decison that does not raise questions separate from the merits of plantiffs clam, we have
no gppellate jurisdiction.

The appdlants contend that what we should do isto take the facts in the light most
favorable to the plaintiffs and rule that even on those facts, the officers were entitled to
qudified immunity. Thisisan atempt by the appellants to take the case out of Johnson’'s
proscription, and into the relm of Mitchell, discussed supra. We respectfully decline that
invitation.

Fird, the facts of the case are most unclear. Even if we wereinclined to view the

factsin the light most favorable to the Lowrys, we would not be able to determine whether



the conduct violated “ clearly established” law because there is no consensus on what the
facts arein the light most favorable to the Lowrys, as was borne out at oral argument.
Rather, thereisared and continuing dispute between the parties asto, for example, the
length of time that weapons were trained on Lisa Lowry and her children, aswell asthe
length of time that the parties were detained after Philip Harvey was placed in custody.
Thiswas precisgly what the Digtrict Court noted when it concluded that summary judgment
basad on qudified immunity was ingppropriate: “Viewing the evidence in the light most
favorable to the Lowrys, there are material issues of fact from which ajury could
conclude that the officers detention of the Lowrys and the use of guns were unreasonable
under the circumstances of thiscase.” (emphasis added).

Second, we are here asked to review a Digtrict Court’ s order, and as such we ought
to review what the Digtrict Court did, not what the District Court did not do. Asjust
mentioned, the Digtrict Court concluded that even if it were to take the facts in the light
most favorable to the Lowrys, there remained genuine issues of fact for trid. The Didrict
Court did not say that, even taking the factsin the light most favorable to the Lowrys, the
gopellants are not entitled to quaified immunity. Thus, we are here asked to St in review of
the Didtrict Court’s conclusion that there remains a genuine issue of materid fact, a
guestion we do not have jurisdiction to review under Johnson.

The apped will be dismissed for lack of appellate jurisdiction.



TO THE CLERK:
Pease file the foregoing Opinion.

BY THE COURT:

/s'Edward R. Becker

Chief Judge






