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OPINION

" Honorable Evan J. Wallach, United States Court of Internationa Trade, sitting by
designation.



GARTH, Circuit Judge:

This case involves the gpped of the didtrict court’s judgment denying appellant
Kenneth Nembhard' s petition brought pursuant to 28 U.S.C. 8§ 2255 to vacate his sentence.
We had earlier granted Nembhard a certificate of gppedability with respect to asingle
issue: Nembhard's claim that he recelved ineffective assistance of counsdl when histria
counsd falled to file adirect apped a Nembhard' s request.

We will vacate the digtrict court’s judgment and remand the case for an evidentiary

hearing on this issue as provided for by § 2255.

l.

Because we write solely for the benefit of the parties, we recount the facts and the
procedurd history of the case only as they are rdevant to the following discussion.

On October 23, 1996, a grand jury indicted Nembhard on one count of conspiracy to
import cocaine in violaion of 21 U.S.C. 8 963. Nembhard initidly pled not guilty at
arraignment, but later pled guilty on January 15, 1999. On May 5, 1999, Nembhard was
sentenced to a 60-month term of imprisonment. No notice of appea was filed.

Nembhard apparently attempted in August 1999 to file a petition to vacate his
sentence pursuant to 28 U.S.C. § 2255; and on April 14, 2000, filed amotion to file
supplementd pleadings as well as an accompanying memorandum. Asthe digtrict court
clerk’ s office had no record of Nembhard’'s August 1999 petition, the district court ordered

that Nembhard file an amended petition containing dl of his clams by November 15, 2000;
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and Nembhard did so on October 30, 2000. (All of these filings were apparently pro se,
though Nembhard is now represented on appeal.) Nembhard' s petition advanced a number
of grounds for vacating his sentence, including the clam that he received ineffective
assstance of counsd because histrid counsd dlegedly failed to file a notice of gpped
pursuant to Nembhard' singtructions.!

The district court entered an order on May 22, 2001, denying Nembhard' s petition
with prejudice, according to the opinion accompanying the order. See Nembhard v. United
Sates, Civ. Action No. 00-1799, dip op. a 2 (D.N.J. May 22, 2001). On June 18, 2001,
Nembhard filed a notice of apped. We treated the notice of appeal asamoation for a
certificate of gppealability pursuant to 28 U.S.C. § 2253(c)(1), and on August 30, 2001,
granted a certificate of gppedability to Nembhard with respect only to “the gppellant’s

clam that counsdl was ineffective for falling to file adirect apped.” Supp. App. 2.

.
Aswe haveissued a certificate of gppedability, we have jurisdiction under 28 U.S.C.

88§ 2253 and 2255 to resolve the appedl.

! The other groundsin Nembhard' s petition were (1) that the district court
miscaculated his crimina history at sentencing; (2) thet the “ safety valve’ provison of 18
U.S.C. § 3553(f) entitled him to a downward departure from the mandatory minimum
sentence imposed by statute; and (3) that he received ineffective assistance of counsd at
the sentencing stage.
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The Supreme Court has “long held that alawyer who disregards specific ingtructions
from the defendant to file a notice of goped actsin amanner that is professondly
unreasonable.” Roe v. Flores-Ortega, 528 U.S. 470, 477 (2000) (citing Rodriquez v.
United Sates, 395 U.S. 327 (1969)). If Nembhard actualy requested that histria counsel
file an apped, and if that request were timely,? then Nembhard would be entitled to relief.
He could then file an out-of-time direct apped. See Solisv. United Sates, 252 F.3d 289,
294 (3d Cir. 2001) (“A new opportunity to directly apped is the remedy for petitioner's
aleged ineffective assstance of counsd.”) (citation omitted).

Section 2255 provides that adistrict court “shall . . . grant” an evidentiary hearing
“[ u] nless the motion and the files and records of the case conclusively show thet the
prisoner is entitled to no relief.” 28 U.S.C. § 2255 (emphasis added).® Asthis Court has
noted, “ The discretion of the digtrict court summarily to dismiss a motion brought under §
2255 is limited to cases where the motion, files, and records ‘ show conclusively that the

movant is not entitled to relief.”” United States v. Nahodil, 36 F.3d 323, 326 (3d Cir.

2 |t is not immediately dear what “timely” meansin this context. If the request to
file an gpped occurred within ten days of sentencing, the request would betimely. See Fed.
R. App. P. 4b)(1)(A). Asthe Government impliesin its brief, see Appellee sBr. at 11-12
& n.3, 16, Nembhard might have an ineffective-ass stance-of-counsel argument if
Nembhard had made arequest after the ten-day period but within the thirty-day period
following the ten-day period permitted for moving to extend the time to file a notice of
appedl for “excusable neglect or good cause.” Fed. R. App. P. 4(b)(4).

3 The provision governing petitions for federal prisoners, 28 U.S.C. § 2255, was
amended by section 105 of the Antiterrorism and Effective Death Pendty Act (AEDPA),
Pub. L. No. 104-132, 110 Stat. 1220 (1996). AEDPA did not change the language of §
2255 concerning evidentiary hearings.
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1994) (quoting United States v. Day, 969 F.2d 39, 41-42 (3d Cir. 1992) (internd citations
and quotation marks omitted)) (emphasis added).
B.

Nembhard made sufficient dlegationsin his § 2255 petition to require an
evidentiary hearing. Nembhard' s supplementary memorandum to his petition listed asits
third ground that “ Counsd Blair Zwelman failed to file a Notice of Apped after being 0
advised to do so by petitioner Kenneth Nembhard.” App. 39 (capitaization dtered). The
memorandum aleged that Nembhard was aware of the ten-day period during which he was
required to take an appeal from his sentence imposed on May 5, 1999. It dso alleged that
there was some discussion with counsd, after which Nembhard was initidly inclined not to
take an gpped, but that ultimately, Nembhard concluded that he wanted to gpped and made
such arequest of counsd. Neither the petition nor the memorandum indicate when this
aleged request of counsdl was made.

In relevant part, the memorandum states:

Mr. Nembhard, petitioner after sentencing was imposed on or about

May 6 [sic], 1999, your petitioner requested counsel to file a Notice of

Apped on hisbehdf. A obligation that was required of counsd as a matter of

right to petitioner. A right that counsd infringed upon and petitioner wasin

fact perjudice [Sc] by counsdl’ s unexcusable neglect in not filing an apped as

requested to do so by petitioner Nembhard.

As counsdl’ sfalureto file notice of apped when requested by

petitioner deprives petitioner Nembhard of his sixth amendment right to

assigtance of counsdl, notwithstanding that the appelant [Sc] review may

have had reasonable probability of success. . ..

The record will reved that the court advised petitioner of hisright to

fileaNotice of Apped within ten days from the date judgment was entered.
As petitioner there after requested counsd to file an gppedl after petitioner

-5



suggested that he would not do so. However, it was after careful thought that
petitioner determine [Si¢] that to not file such an gpped was not the right
position to take and requested counsdl to then file anotice of apped as
required.

This has resulted in lost [Sic] to petitioner’ s vitd right to direct apped,
the loss of the right to apped because of counsd’s mafeasance or
nonfeasance, without more, is enough to entitle the petitioner to relief.

App. 39-40.

The digtrict court concluded that Nembhard' s “ineffective assstance of counsel
clam, asto thisdlegation, fals for want of merit and must be denied.” Nembhard, Civ.
Action No. 00-1799, dip op. a 15. Thedigtrict court judtified this conclusion in part

because “[p]etitioner failsto dlege or aver that he expressed his request to counsd within

the ten-day filing period required by [Federd] Rule [of Appdlate Procedure] 4.” 1d. at 14.

The digrict court then hypothesized that “[i]f, in fact, [p]etitioner’ s request occurred after
May 16, 1999, such motion would have been precluded as untimely.” Id. (citing Fed. R.
App. P. 4(b)(1)(A)(i)). (Seenote 2, supra.) Thedidrict court further stated that
“[pletitioner’ s concession that his counsd faled to file a notice of apped after
consultation intimates that a discussion occurred between [p]etitioner and his counsd in
which counsd employed his professond judgment regarding the likelihood of a successful
appedl.” 1d. Findly, the didrict court indicated that “[p]etitioner’ s clam that counsd’s
refusd [S¢] to file an gpped in the ingant action fails to demondirate that counsd’s action,
or inaction, prejudiced [p]etitioner or condtituted deficient conduct.” 1d.

drawing these conclusions without holding an evidentiary hearing, the district court

contravened the requirements of § 2255 and accordingly abused its discretion. As stated
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earlier, § 2255 contains the mandatory ingtruction that “unless the maotion [i.e,, the § 2255
petition] and the files and records of the case conclusively show that the prisoner is
entitled to no rdlief,” adidrict “court . . . shall grant a prompt hearing thereon,
determine the issues and make findings of fact and conclusions of law thereto.” 28 U.S.C.
§ 2255 (emphasis added).

Thedigtrict court’ s determinations, however, did not, and could not, amount to a
finding that “the motion and the files and records of the case conclusvely show” that
Nembhard was not entitled to relief on his clam for ineffective assstance of counsd.
Sincethe district court did not -- and from the record before us, it appears, could not --
identify anything in the record that contradicts Nembhard' s congtitutional claim, the digtrict
court was obliged to hold an evidentiary hearing pursuant to § 2255.

We hold that the district court abused its discretion in falling to conduct an
evidentiary hearing on Nembhard's claim that his counsdl’ sfailure to file a direct gpped a
Nembhard' s dleged ingtruction congtituted ineffective assstance of counsd. In Solis, we
stated that

when a defendant is convicted of acrime and dleges that hislawyer faled to

appedl the conviction, and thereis a potentid factud digpute on this issue, the

defendant is entitled to a hearing before the Didtrict Court to prove that he

made the request and that the lawyer failed to honor it.

Solis, 252 F.3d at 295.  Nembhard is smilarly entitled to such an evidentiary hearing.

The Government’ s arguments do not compel an opposite conclusion. The

Government advocates arule under which § 2255 petitionersin Nembhard' s Situation



would “be required to alege: (1) that he or she instructed counsd to file a notice of apped;
(2) that the request was made in atimely manner -- i.e., within the ten-day period prescribed
by Rule 4 (or perhaps, the thirty-day extension period); and (3) that counsel failed to follow
petitioner’ srequest.” Appeleg’ sBr. at 15-16. The Government argues that the “timing of
[the] requestiscrucid,” id. a 11, and that a“falureto dlege’ the time of when the request
was made “would drain judicid resources.” Id. at 12.

But § 2255 does not contain an exception to its requirement of an evidentiary
hearing for judicid economy. Furthermore, the authorities cited by the Government are
ingpposite* We are not persuaded that in the abosence of the evidentiary hearing mandated
by § 2255, the digtrict court could have denied relief to Nembhard.

We therefore hold that the digtrict court abused its discretion in failing to hold an
evidentiary hearing. The digtrict court’ s judgment will be vacated and the case will be

remanded for an evidentiary hearing. If Nembhard is permitted to file a direct apped, then,

4 In United States v. Thomas, 221 F.3d 430 (3d Cir. 2000), cited by the
Government, we explained that “vague and conclusory alegations contained in a § 2255
petition may be disposed of without further investigation by the Digtrict Court,” id. at 437
(cting United States v. Dawson, 857 F.2d 923, 928 (3d Cir. 1988)), and that afailure to
alege “aufficient facts’ can lead to summary dismissal of aclam. 1d. at 437-38 (noting as
an example petitioner’ s “damsinvolving the dleged falure to interview and to cal certain
witnesses, with no potential witnesses identified”). The Government dso cites David v.
United Sates, 134 F.3d 470 (1<t Cir. 1998), in which the First Circuit held that a § 2255
petitioner’ s dlegations of ineffective assstance of counsd on the grounds that his counsel
had failed to communicate an offered plea bargain to him until the government hed
withdrawn it, id. at 477, condtituted “threadbare dlusions to a phantom plea bargain” that
were “conclusory.” Id. at 478. Inthis case, by contrast, Nembhard' s claims were not so
vague or conclusory asto permit summary dismissal.
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in the future event that Nembhard presents another § 2255 petition, it should be deemed his

firgt filed petition. See Solis, 252 F.3d at 295.°

[11.
For the foregoing reasons, the judgment of the district court will be VACATED and

REMANDED.

TO THE CLERK:

Pease file the foregoing opinion.

/s Leonard I. Garth
Circuit Judge

® We note that the Certificate of Appealability had denied review of severd other
issues that Nembhard had desired to raise in his 8 2255 motion. If the district court, having
held a hearing, determines that Nembhard' s counsel was ineffective, this Court’s order of
August 30, 2001, which issued a Certificate of Appedahility limited to the issue of
ineffective assstance of counsd, would not bind a future pand of this Court from hearing
any other issues raised in Nembhard' s direct appedl.
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