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OPINION

ROTH, Circuit Judge:

On September 13, 1996, certain Pennsylvanialaw enforcement agents searched the
premises of Pikel Universa Auto Repair, pursuant to awarrant for contraband and in
furtherance of adrug investigation. During the search, the agents detained various employees
of Pikdl, who were on the premises but were not implicated in the drug investigation, and | eft
them handcuffed for gpproximately three and one haf hours. One of the employees, Samue
Cronan, sustained physica injuries when two of the agents pushed him to the ground and
pointed agun a his ear after he failed to respond to an order to “get down.”*

Objecting to their initid seizure, their prolonged detention and the agents’ dleged use
of excessve force, six of the employees brought a Section 1983 action againgt the agentsin
the United States Didtrict Court for the Western Didtrict of Pennsylvania. On September 11,
2001, the Digtrict Court granted summary judgment in favor of some of the agents, based on
qudified immunity, but denied summary judgment on the badis of qudified immunity to
defendants Barbara Garrett, Lawrence Fuksa, William Purifoy, and Jodi A. Lucic on the

employees clams arisng out of the length of their detention and the aleged use of excessve

The parties dispute the duration of the Employees’ detention and the extent and cause of
Cronan'sinjuries. However, for purposes of reviewing the Agents motion for summary
judgment, we view these issues of fact in alight most favorable to the Employees - the non-
moving parties. See Curley v. Klem, 2002 U.S. App. LEXIS 15488, *28 (3d Cir. 2002).
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force. Thesefour agents appealed. Because we conclude that the appellants are entitled to
qudified immunity from these dams, we will reverse,

A. Jurisdiction and Standard of Review

The Digtrict Court had subject matter jurisdiction over the employees § 1983 action
pursuant to 28 U.S.C. 88 1331 and 1343. Ordinarily, denids of summary judgment are not
appeal able because they are not considered “fina” for purposes of 28 U.S.C. § 1291.
However, we have gppdlate jurisdiction to review the Digrict Court’s denid of summary
judgment under the “collaterd order doctring’ since the gppdlants entitlement to qudified

immunity isa issue. Torresv. United States, 200 F.3d 179, 184 (3d Cir. 1999). We exercise

plenary review over an order denying acdlam of qudified immunity. Seeid.

B. Discussion

Government officids performing discretionary functions are entitled to qudified
immunity if “areasonable officer could have believed that [the] conduct was lawful, in light of
the clearly established law and the information in the officer’s possession.” Sharrar v.
Fddang, 128 F.3d 810, 826 (3d Cir. 1997). Thus, the gppd lants are entitled to quaified
immunity even if they “reasonably but mistakenly” concluded that their conduct was lawful
given the clearly established law in 1996 - when the search occurred. 1d.

In making itsruling in this case, the Didrict Court did not consder whether in 1996
the circumstances of the prolonged detention and the excessive use of force violated “clearly
established law.” It should have done so. See Saucier v. Katz, 533 U.S. 194, 121 S.Ct. 2151,

2160 (2001). Aswe explain below, we conclude that the law was not clearly established in
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1996 that the detention of the employees and the force used to carry out the search were
unlawful. Accordingly, we hold that the appdlants are entitled to qudified immunity and that
the Digtrict Court should have granted the motion for summary judgment in its entirety.

1. The Detention of the Employees

In Michigan v. Summers, 452 U.S. 692, 705 (1981), the Supreme Court held that “a

warrant to search for contraband founded on probable cause implicitly carrieswith it the
limited authority to detain the occupants of the premises while a proper search is conducted.”
The Summers Court reasoned that allowing police officersto “routingy exercise
unguestioned command of the Stuation” by detaining occupants would minimize many of the
risks attendant to drug searches including suspect flight, destruction of evidence and harm to
officers. 1d. at 702-03. Ultimately, the reasonableness of such a detention depends on a

baance of the law enforcement interests served againg the leve of intrusiveness imposed.

See Levetov. Lapina, 258 F.3d 156, 167 (3d Cir. 2001).

The detention of the employees was, in some ways, more intrusive than the detention
consdered in Summers. For example, the detention of the employees took place in the public
workplace rather than a private resdence. It, therefore, implicated the “public stigma’ and
“indignity” associated with police detention to agreater degree. 452 U.S. a 702. Moreover,
the detention at issue here was rdatively long and intrusive insofar as the employees were | eft
handcuffed for nearly three and one haf hours.

However, the detention dso served many vdid law enforcement interests. As

Summers suggested, drug investigations are, by their nature, “the kind of transaction[s] that
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may give rise to sudden violence or frantic efforts to concea or destroy evidence” 452 U.S.
a 702. Theingant investigation was no exception. During the detention, the agents learned
that many of the employees had crimind records - including violent offenses. Moreover, the
record suggests that tools and machinery about the auto repair facility could have been used as
wegpons. One of the employees, in fact, was carrying a gun when sheinitidly was detained.
Given these facts, it certainly was reasonable to assume that detention might reduce the risk

of harm to the agents and to the public. Furthermore, the agents used the detention as an
opportunity to identify and question the employees to determine what they knew about the
drug trafficking that took place a Pikd.

Although Summers dedlt with aresdentia search, we have consdered the Summers

rulein the context of workplace searches. In both Leveto v. Lapina, 258 F.3d 156 (3d Cir.

2001) and Waikins v. Fisher, 281 F.3d 226, 2001 U.S. App. LEXIS 27973 (3d Cir. 2001), we

held that agents detaining employee-occupants of premises being searched were entitled to
qudified immunity from § 1983 suits. In both cases, we determined that reasonable officers
would not congder this extenson of Summersto violate clearly established law at the time of
the searches - 1996 and 1999, respectively.

With respect to the duration of detention, we have recognized that the breadth of the
Summers rule was “highly uncertain” in 1996. See 258 F.3d a 173. While Summers, itdf,

intimated that “[s]pecid circumstances, or possbly a prolonged detention, might lead to a

different concluson in an unusud case” few cases snce have ddineated how long is*too

long.” Summers, 452 U.S. a 705 n.21 (emphasis added). See dso Baker v. Monroe




Township, 50 F.3d 1186, 1192 (3d Cir. 1995) (“[T]hereis no per se rule about the length of
time a suspect may be detained before the detention becomes afull-scale arrest. Instead, the
court must examine the reasonableness of the detention, particularly whether the police were
diligent in accomplishing the purpose of the stop as rapidly as possible”). One such case -
Leveto - held that it was unreasonable for IRS agents to detain the occupant of a veterinarian’s
office for eight hours during asearch. See 258 F.3d at 170-72. However, even the Leveto
court concluded that the IRS agents were nonetheless entitled to qudified immunity since the
eight hour detention was not clearly unlawful when the search took place. Seeid. at 172-73.

Given this precedent and the relative uncertainty in the law interpreting Summers when
the Pikel search occurred in 1996, we conclude that, dthough employees may not be
unreasonably detained during a search, the appellants were reasonable in their belief that the
length of the detention here was not unreasonable. As such, the gppellants are entitled to
qudified immunity from the employees daims arigng out of ther detention.

2. Excessve Force

The Didtrict Court denied the gppellants summary judgment on the excessive force
clams because it found genuine issues of materid fact as to whether they were reasonablein
their use of drawn guns, handcuffs, and - in Cronan’s case - pushing. However, we hold that
the appellants were reasonable in concluding that none of these actions violated “clearly
established” law. Accordingly, we will reverse the Digtrict Court on the ground that the
gopdlants are entitled to qudified immunity from these daims, aswdl.

In Baker, we reviewed a grant of summary judgment to a township and township police



officer named in a 8 1983 action smilar to the employees action here. See 50 F.3d at 1189-
90. The Bakerswere socid guests at a residence that police planned to search for drugs and
related contraband pursuant to a“no-knock” warrant. Unfortunately for the Bakers, they
gpproached the resdence a the same time that law enforcement agents began executing thelr
warrant. The police came upon the Bakers with guns drawn, ordered them to “get down,”
forced them to the ground and temporarily handcuffed them.

The Baker court reversed the grant of summary judgment with respect to one particular
police officer, reasoning that issues of materid fact existed about whether or not he
acquiesced to the use of excessve force during the search. In doing so, however, the court
aso discussed whether law enforcement’ s use of drawn guns and handcuffs or pushing
occupants to the ground during the course of adrug raid congtituted “excessive force.” |Id. a
1191-95.

The Baker court explained that there was no per se rule regarding when the use of
drawn guns and handcuffs prior to aformd arrest would congtitute excessve force. Seeid. at
1193. Rather, the use of guns and handcuffs “must be judtified by the circumstances” 1d.
(emphasis added). Similarly, the court considered the circumstances of the search to
conclude that ordering the Bakersto “get down” and forcibly pushing them to the ground was

conditutiondly justified under Summers and Terry v. Ohio, 392 U.S. 1 (1968). Id. at 1192

(congdering particularly the dangersinherent in drug raids, the need to identify occupants, the
need for the “element of surprise,” the need to protect occupants from harm and the need to

clear the way for law enforcement’ s gpproach).



Additiondly, the Supreme Court has instructed us to consider the stressful nature of
interactions between suspects and the police in balancing circumstances to determine if the
use of forceisreasonable. “‘Not every push or shove, even if it may later ssem unnecessary
in the peace of ajudge's chambers,’ . . . violates the Fourth Amendment. [Rather, tlhe calculus
of reasonableness must embody alowance for the fact that police officers are often forced to
make split-second judgments - in circumstances that are tense, uncertain, and rapidly evolving

- about the amount of forcethat is necessary in aparticular Stuation.” Graham v. Conner, 490

U.S. 386, 396-97 (1989) (citation omitted).

Asapracticd matter, the agents search of Pikd involved many of the same
circumstances and implicated many of the same interests asthe search at issuein Baker. The
agents - like the police officersin Baker - had to identify the occupants and secure the
premises for their own safety and the safety of the occupants. Moreover, both cases involved
drug raids which are not only inherently stressful but aso inherently risky. See 50 F.3d at
1191 (* The dangerousness of chaosis quite pronounced in a drug raid, where the occupants
are likely to be armed, where the police are certainly armed, and the nature of the suspected
drug operation would involve a great ded of coming and going by drug cusomers.”). If
anything, Cronan’s noncompliance with the order to “get down” makes the use of force more
judtifiable in the ingtant case than in Baker.

Although police officers use of drawn guns, handcuffs, and pushing could violate
“clearly established” law, the condtitutiondity of usng such force was - under the law

established in 1996 - highly dependant upon a baance of circumstances. At the very leadt, the



circumstances of the Pikel search make the reasonableness of the appellants force a“close
cdl.” Accordingly, the gppellants have qudified immunity from the excessve force dams.
C. Conclusion
For the foregoing reasons, we will reverse that portion of the September 11, 2001,
Order denying the gppdlants motion for summary judgment and remand this case to the

Didtrict Court for the entry of summary judgment in their favor.
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TO THE CLERK:

Peasefile the foregoing Opinion.

BY THE COURT:

/9 Jane R. Roth
Circuit Judge
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