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OPINION

BARRY, Circuit Judge

Appedlants Pattie and Angelo DiVittorio brought suit under the Federd Tort Claims



Act (“FTCA”), 28 U.S.C. 88 2671-80, dleging injuriesto Mrs. DiVittorio that resulted
when an elevator in which shewas riding dlegedly plummeted from between the first and
second floors to the basement of the Post Office building in Johnstown, Pennsylvania. Mr.
DiVittorio brought aclam for loss of consortium. We have jurisdiction pursuant to 28
U.S.C. 8§ 1291, and will affirm the Digtrict Court’s grant of summary judgment in favor of

the United States.

l.

On April 14, 1997, Mrs. DiVittorio entered the eevator of the Post Office building
and began her ascent to the second floor. The devator stopped, afire darm rang, ared light
flashed, and the elevator descended at a faster than normal rate to the basement. Mrs.
DiVittorio bumped her head and bruised her ankle and elbow insde the elevator. Shetried
to use the emergency telephone, but no one answered. She pushed the elevator doors open
and entered the basement, which was poorly lit. Unable to exit the building by climbing the
darsto the firg floor, she eventudly found her way out through a basement door under a
lighted exit Sign, tripping on the doorstep in the process.

The fire darm was mogt likdly triggered by a sensor in the first-floor lobby. During
afiredarm, the evator is designed to proceed to the safest floor at a norma speed and
then not operate until its motor isreset. If the elevator descends a an excessive speed, a
mechanica speed governor will engage to stop the car. If the mechanica speed governor
malfunctions and the eevator runs past the basement floor, a backup safety device cdled a
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mechanica or bottom limit switch activates to stop the car. If both of these features
mafunction, the devator descends into the pit and strikes the buffer assembly, whichisa
large spring designed to cushion the impact.

After Mrs. DiVittorio exited the basement, she returned to the Post Office and told
aclerk what had happened. Postmaster Michael Hudak was heard to blame the incident on a
sensor that mafunctioned in that it was triggered by cigarette smoke. Hudak found the
eevator in the basement at floor leve, reset its motor, tested the eevator, and found that it
operated properly. The next day, Hudak and two other employees tested the elevator during
afiredam, and confirmed that it functioned properly. The same day, an independent
contractor, Eastern Elevator Company, aso ingpected the elevator. Eastern Elevator found
no evidence that the elevator had plummeted to the basement the day before. It reported
that al safety features worked, including the emergency telephone. It found that athough
the mechanicd limit switch was improperly postioned, the buffer assembly showed no

evidence of impact, and it concluded that the eevator had not plummeted to the basement.

The devator passed regular monthly and semi-annud ingpections from December

1993 through May 1997. There were no previous reported incidents of the evator fdling.

.
We exercise plenary review of the Digtrict Court’s grant of summary judgment.

Smathersv. Multi-Tool, Ind/Multi-Pladtics, Inc., 298 F.3d 191, 194 (3d Cir. 2002). Itis
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well understood that in order to successfully defend against a motion for summary
judgment, aplaintiff must point to materid facts cregting a genuine issue as to each
element of hisor her primafacie case. The plaintiff “must do more than smply show that
there is some metaphysical doubt asto the materid facts. . . Where the record teaken asa
whole could not lead arationd trier of fact to find for the non-moving party, thereisno
genuineissuefor trid.” Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574,
586-87 (1986). In anegligence action under the FTCA, aplaintiff must show that the
government breached a duty of care, and that this breach caused his or her actud injury.

See Morenav. HillsHedth Sys., 462 A.2d 680, 684 n.5 (Pa. 1983).

Mrs. DiVittorio brought her negligence action under two theories. First, she aleged
that the government negligently permitted the elevator to operate in a dangerous condition.
Second, she dleged that the fact that the elevator plummeted is sufficient to establish
negligence under the theory of resipsaloquitur. The parties agree that Pennsylvanialaw
governsthis action.

With regard to her theory based on government negligence, Mrs. DiVittorio has not
chdlenged the government’ s evidence that at the time of the accident, it had no reason to
sugpect that there was anything wrong with the elevator — there had been no previous
complaints, and the elevator had passed regular safety ingpections. Neither did she
introduce evidence of any specific negligence by government employees, but for which her
injuries would not have occurred.

Mrs. DiVittorio nonetheess contends that she presented sufficient evidence of
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negligence by virtue of (1) her testimony that Postmaster Hudak admitted that the

elevator’ s fire sensor mafunctioned; (2) Elaine Boxler's satement that cigarette smoking

in the lobby had previoudy caused the fire darm to go off, causng the devator to go to the
basement; (3) Brenda Bracken's statement that a repairman was trying to fix the emergency
telephone system three days before Mrs. DiVittorio's dleged accident; (4) Mrs.
DiVittorio's expert Richard Hughes s statement that a misplacement of the mechanica

limit switch was the “competent producing cause’ of the evator’s abrupt stop; and (5) Mr.
Hughes s satements that Mrs. DiVittorio's clamed inability to operate the emergency
telephone system and her clam that the basement was poorly lit indicate noncompliance by
the government with local codes.

The above evidence iswhally insufficient to raise a genuine issue of fact asto
whether the government negligently operated the elevator. Firgt, there is no dispute that the
sensor triggered an darm, which caused the eevator to descend to the basement. Hudak's
dleged satement blaming the devator’ s behavior on a sensor that triggered an darm in the
presence of cigarette smoke is nothing more than an admission that the sensor was
sengtive and hardly evidence of the government’ s negligence, for obvious public safety
reasons.

Second, the Didtrict Court assumed, and we will assume, that Mrs. DiVittorio's
testimony that the elevator descended to the basement at faster than normal speed crested a
genuine issue of fact asto whether the eevator did, in fact, descend at faster than norma
gpeed. Mr. Hughes s conclusory finding that the misplacement of the mechanicd limit
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switch caused the eevator to stop abruptly, however, does not raise agenuine issue asto
negligence. Hughes did not even attempt to explain how any misplacement of the switch
could have caused Mrs. DiVittorio’ sinjuries given the results of Eastern Elevator's
physica investigation, which found no evidence that that backup safety device had been
activated or that the buffer assembly had been impacted. Since Hughes did not enter the
basement or examine the devator’ s safety features himsdf, Eastern Elevator’ sfindings are
unrebutted and his opinion is based Smply on conjecture.

Mrs. DiVittorio’'s argument that the poor lighting in the basement and afaulty
emergency telephone violated locd codes smilarly fals. Fird, any putative code
violations are immaterid to her clam that she was injured when the devator hit the buffer
assembly in the basement. Second, her testimony that the basement was dimly lit is
weskened by her admission that she exited the basement under alighted exit sgn. Third,
Hughes, on whaose opinion this argument is based, never saw the basement and a fortiori
never saw the lighting. Fourth, the alegation that a repairman was trying to fix the
emergency tdephone in the devator three days before the incident is of little if any weight
in the face of Eastern Elevator’ s finding that the emergency telephone worked perfectly
just the day afterward. Even assuming that the repairman said what Brenda Bracken clams
he said, the only reasonable inference is that the telephone had been fixed by the time of
Mrs. DiVittorio' s aleged injury.

Findly, Mrs. DiVittorio concedes that such loca codes do not apply to the Postal

Service. In Wood v. Smith, 495 A.2d 601 (Pa. Super. Ct. 1985), the court admitted
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evidence that scaffolding that comported with the generaly accepted trade standards did not
comport with federad standards, even though the defendants were not legdly required to
adhere to the federal standards. There, however, the evidence was relevant to chdlenge the
generally accepted trade standards themsalves as negligent. 1d. at 603-04. Here, in
contrast, Mrs. DiVittorio was attempting to use local codesto suggest that the
government’ s noncompliance with them was negligent. This evidence, however, did not
rase agenuine issue for trid asto the government’ s negligence.

The Didtrict Court correctly concluded, therefore, that there was no issue of
materid fact as to whether the government negligently permitted the elevator to operatein
adangerous condition, causng Mrs. DiVittorio'sinjuries. The Digtrict Court dso
correctly concluded thet the only way for Mrs. DiVittorio to survive summary judgment
would be by virtue of resipsaloquitur. Under this doctrine, a court may infer that harm
suffered by a plaintiff is caused by negligence of the defendant when:

(8 the event is of akind which ordinarily does not occur in the absence of

negligence;

(b) other responsible causes are sufficiently eiminated by the evidence; and

(c) theindicated negligence is within the scope of the defendant’ s duty to the

plaintiff.

Gilbert v. Korvette, Inc., 327 A.2d 94, 100 (Pa. 1974).

The Digtrict Court found that Mrs. DiVittorio satisfied the first and third of these
requirements: the sudden fal of an devator is exactly the sort of event that does not

ordinarily occur in the absence of negligence, see Tait v. Armor Elevator Co., 958 F.2d

563, 572 (3d Cir. 1992), and the Post Office owed a duty to Mrs. DiVittorio, as a busness
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invitee, to exercise reasonable care to protect her from dangers such as the plummeting of

an devator, see Martino v. Great Atlantic & Pacific Tea Co., 213 A.2d 608 (Pa. 1965). The

Court dso found, however, that Mrs. DiVittorio failed to satisfy the second requirement
because she faled to introduce evidence diminating other repongble causes of the
incident. We agree. Although it was not necessary for Mrs. DiVittorio to exclude dl other
possible causes of the incident, she was required to produce evidence from which afinder
of fact might reasonably conclude that the government was, more probably than not,
negligent. See Micciche, 645 A.2d at 281; Lonsdale v. Joseph Horne Co., 587 A.2d 810,
815-16 (Pa. Super. Ct. 1991) (affirming tria court’s grant of compulsory nonsuit against
plaintiff, finding doctrine of resipsaloquitur ingpplicable where plantiff had not

eliminated third person as possible cause of accident). She, quite smply, did not do so.

For the foregoing reasons, we will affirm the judgment of the Digtrict Court.

TO THE CLERK OF COURT:

Kindly file the foregoing opinion.

[d Maryanne T. Barry
Circuit Judge




