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OPINION

BARRY, Circuit Judge

. BACKGROUND

On June 9, 2001, appellant Wayne Stephens was charged, dong with severa co-
defendants, in amulti-count indictment that alleged the distribution of crack cocainein

interstate commerce. On the day that had been scheduled for trid, June 18, 2001, a



superceding information was filed charging gopellant with one count of drug trafficking in
violation of 18 U.S.C. 88 1952(a)(3) and 2. On that same day, appdlant pled guilty to the
trafficking charge pursuant to awritten plea agreement. Appdlant acknowledged the fact
that he distributed and benefited from drugs that he caused to be brought from New Y ork to
Pennsylvania. He further acknowledged that his pleawas wholly volitiond, and not the
product of improper coercion.

After experiencing some difficulties with his client, gppellant’ s gppointed counsd,
John F. Y aninek, was permitted to withdraw from representing him and Marilyn Zilli was
gppointed in hisstead. Theresfter, gopellant sought to withdraw his guilty pleaand Zilli
sought leave to withdraw as gppdlant’ s atorney, amotion he did not oppose. On November
30, 2001, argument was heard on appellant’smotion.* He argued that dthough Y aninek
knew he did not wish to plead guilty, Y aninek coerced aplea, even going so far asto bring
in gppellant’s Sgter to exert influence over hisdecison. Appelant aso indicated some
confusion asto the factud basis for the crime he had pled to, asking numerous questions
and chdlenging the Digtrict Judge' s perception of the colloguy and the representations
made at it. Upon redizing, however, that a crucid witness— Mr. Y aninek — was not before
the Court, the Court scheduled a follow-up hearing for the purpose of taking testimony
from him. Zilli was permitted to withdraw.

Another hearing was held on December 19, 2001. Y aninek testified that although he

*Appellant does not argue that he was unrepresented at this hearing; indeed, Ms. Zilli was
there and explained certain matters to him as they arose in the course of the hearing.
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was ready to go to trial on the day set for trid, appellant’s case was, to say the least, weak
and he counsaled him to accept the “generous’ plea offer, which appdlant did. Appelant
testified as to his various complaints about Y aninek, but mentioned precious little having
anything to do with coercion.

On January 8, 2002, the Didtrict Court denied appellant’ s request to withdraw his
guilty pleaand gppointed Dennis E. Boyle to represent him. The Court rgjected appellant’s
complaints about Y aninek’ s dleged improprieties as basdess and found no evidence to
support his clam that he had been coerced into pleading guilty. On February 14, 2002,

gppe lant was sentenced to 60 months imprisonment and a fine of $2000. He gppedls.

[l. DISCUSSION

1. Denial of the Motion to Withdraw the Guilty Plea

Wereview the Didtrict Court’s denid of gppellant’s request to withdraw his guilty

pleafor abuse of discretion. United Statesv. Harris, 44 F.3d 1206, 1210 (3d Cir. 1995).

Rule 32(e) of the Federd Rules of Crimina Procedure states that a district court may

dlow adefendant to withdraw his guilty pleabefore he is sentenced "if the defendant shows
any fair and just reason.” We have identified three factors by which to evaluate whether a
defendant has demonstrated a"fair and just reason”: " (1) whether the defendant asserts[hig|
innocence; (2) whether the government would be prgudiced by the withdrawa; and (3) the

strength of the defendant's reason to withdraw the plea” United States v. Brown, 250 F.3d

811, 815 (3d Cir.2001).



Appdlant did not clam he wasinnocent. Moreover, the government was prepared to
proceed to trid on charges which were, a the time of the guilty plea, at least three years
old. Findly, appdlant's reason to withdraw his pleg, i.e. the supposed coercion, was
rgected. That reason, we note, was not only given short shrift in gopellant’ s testimony, but
was not supported by any evidence.

Appdlant continues to maintain, however, that while he wanted to go to trid from
the outset, he received threats from his attorney which served to undermine the
voluntariness of hisplea. See, eq., Heiser v. Ryan, 951 F.2d 559, 561 (3d Cir. 1991). We
disagree. Thereisample evidencein the record, evidence the Digtrict Court credited, that
while Yaninek advised his client as to what he felt was his best option, he did not influence
gopdlant’ s decison improperly. In addition to Yaninek’s testimony, this evidence includes
aletter from Yaninek to appelant dated June 12, 2001, in which Y aninek says. “If you
choose not to follow my advice...l will zedoudy advocate your innocence throughout the
trid.” (App. a 93). The Didrict Court did not abuse its discretion when it denied

aopdlant’ s request to withdraw his plea.

2. Alleged Violation of Appédlant’s Sixth Amendment Right to Counsd

“When determining whether a suspect's Sixth Amendment right to counsel has been

violated, our standard of review isplenary.” United Statesv. Tyler, 164 F.3d 150, 156 (3d

Cir. 1998) (citing Hamev. Delaware, 68 F.3d 710, 720 (3d Cir.1995)). The Sixth

Amendment provides, inter alia, that "[i]n al crimind prosecutions, the accused shdl enjoy
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theright . . . to have the Assistance of Counsd for his defense” “Theright to counsdl
ataches at arraignment, extends through the first gppedl, and guarantees an accused the

assgtance of counsd at dl critica stages of aproceeding.” Henderson v. Frank, 155 F.3d

159, 166 (3d Cir. 1998).
We need not decide whether counsdl should have been appointed for the second

hearing because, aswe found in United States v. Crowley, 529 F.2d 1066, 1071 (3d Cir.

1976), where, we note, the Digtrict Court assumed defendant did not have counsdl on the
hearing to withdraw his guilty plea, “it is extremdy unlikely that counsd would have been
any more effective than the defendant himself in convincing the district court to exercise

its discretion to permit withdrawad of the plea” Indeed, it seems clear that in this case,
where clams of actua innocence have not been made, where no credible evidence of
coercion has been adduced, where the government’ s plea offer was extraordinarily
generous, and where it is gpparent that even with the aid of counsel in the second hearing,
the outcome would have been the same, there is no reason to disturb the Didtrict Court’s
disposition of this case on the basis of an aleged Sxth Amendment violation. Stated
somewhat differently, and again asin Crowley, the absence of counsel at the December 19,
2001 hearing on gppellant’s motion to withdraw his plea was harmless beyond a reasonable

doubt.

[HI. CONCLUSON

The judgment of conviction and sentence will be affirmed.
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TO THE CLERK OF THE COURT:

Kindly file the foregoing Opinion.

/9 Maryanne Trump Barry
Circuit Judge




