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OPINION

BARRY, Circuit Judge

Wewill dispense with afull recitation of the factsin this case, as we write primarily
for the parties and the Digtrict Court who are familiar with them.

Sufficeit to say, plaintiff Lee Vardlo filed suit againgt Elkins Park Hospita and
Tenet Hedlthcare Corporation (collectively, “the Hospital”) when, after she took Family
and Medica leave following the birth of her child, her position was diminated and the
Hospitd failed to rehire her into another position. Varadlo dleged afalureto rehire, as
wedl aswrongful termination in violation of the Civil Rights Act of 1964, 42 U.S.C. §8

2000g, et seq., the Pregnancy Discrimination Act of 1978 (“PDA”), 42 U.S.C. § 2000e(k),
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the Family Medical Leave Act of 1993 (“FMLA"), 29 U.S.C. 88 2601, et seq., and the
Pennsylvania Human Relations Act (“PHRA"), 42 P.S. §8 951, et seq.

The Hospita filed aMotion to Dismiss or Stay Action and Compel Arbitration
pursuant to the Federd Arbitration Act (“FAA”),9U.SC. 81, et seq, inlight of a
concededly broad and undisputedly vaid arbitration agreement between Vardlo and the
Hospitd.! The Digtrict Court denied this motion, holding that while it was “undisputed that
plantiff's wrongful termination clams fal within the scope of the arbitration clause” 2002
WL 437956, at *3, it was dso “undisputed that plaintiff cannot be compelled to submit to
arbitration clamsthat are not covered by the arbitration agreement.” 1d. a *4. The Digtrict
Court went on to find that Vardlo's “falure to hire dams are not within the scope of her
employment contract, and thus not subject to arbitration,” because “[n]othing in the
employment agreement can be congtrued to bind plaintiff past the termination of her
employment,” and she “cannot be bound by an employment contract beyond the termination
of her employment, thereby putting her in aworse position, for fallure-to-hire purposes,

than applicants who had never worked for defendants.” 1d. The Didtrict Court then

! It is undisputed that Vardlo's employment was governed by the Hospitd’s Fair
Treatment Process (“FTP”’), and that she Sgned a vdid “ Employee Acknowledgment Form,
" which obligated her “to submit to find and binding arbitration any and dl daims and
disputes that are related in any way to [her] employment or the termination of [her]
employment with Tenet.” (App. a 33). Vardlo further acknowledged “that find and binding
arbitration will be the sole and exclusive remedy for any such cdlam or dispute against
Tenet or its parent, subsidiary, or affiliated companies or entities, and each of its/ or their
employees, officers, directors, or agents, and that, by agreeing to use arbitration to resolve
[her] dispute, both the Company and [she] agreg[d] to forego any right [they] each may have
had to ajury trid on issues covered by Fair Treatment Process.” (1d.).
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concluded that the arbitrable claims were “inextricably intertwined” with the non-arbitrable
clams, and denied the motion to compe in its entirety, holding that “[a]lthough arbitration
upon demand is the generd rule, it has been held that where a party's arbitrable and
non-arbitrable claims cannot be practically separated, it may be appropriate to deny
arbitration of any of the clams,” and, citing a handful of more than twenty-year old cases,
that “[w]here arbitrd claims are ‘inextricably intertwined” with nonarbitrable federd clams,
arbitration should not be permitted.” Id. at *2, *6.

The stlandard of review in acase that cdls upon us to address oursavesto the
goplicability and scope of an arbitration agreement is plenary. See, eg., Harrisv. Green

Tree Financid Corp., 183 F.3d 173, 176 (3d Cir. 1999). A motion to compel arbitration

“should not be denied unlessit may be said with positive assurance that the arbitration
clauseis not susceptible of an interpretation that covers the asserted dispute.” Medtronic

AVE, Inc. v. Advanced Cardiovascular Systems, Inc., 247 F.3d 44, 55 (3d Cir. 2001)

(internd quotations omitted). Thisis so because the legidative god of the Federd
Arbitration Act (“FAA”) was ostensbly to “reverse the longstanding judicid hogtility to
arbitration agreements that had existed a English common law and had been adopted by
American courts, and to place arbitration agreements upon the same footing as other

contracts.” Gilmer v. Internationa/Johnson Lane Corp., 500 U.S. 20, 24 (1991).

When determining whether a given cdlam fals within the scope of an arbitration
agreement, a court must “focus on the factud dlegations in the complaint rather than the

legdl causes of action asserted.” Genesco, Inc. v. T. Kakiuchi & Co., 815 F.2d 840, 846
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(2d Cir.1987). “If thesefactua allegations 'touch matters covered by the parties contract,
then those clams must be arbitrated, whatever the legd |abels attached to them.” Id. (citing

Mitsubishi Motors Corp. v. Soler Chryder-Plymouth, Inc., 473 U.S. 614, 624-25n. 13

(1985)). Moreover, “any doubts concerning the scope of arbitrable issues should be
resolved in favor of arbitration, whether the problem a hand is the construction of the
contract language itself or an alegation of walver, dday, or alike defense to arbitrability.”

Moses H. Cone Memoria Hospital v. Mercury Construction Corp., 460 U.S. 1, 24-25

(1983).

The Didtrict Court essentidly found that the date of termination was, without more,
or at least without much more, the point of demarcation between what was arbitrable and
what was not. But Varadlo was concededly bound to submit to arbitration “any and all
clams and disputes that are rdated in any way to [her] employment or the termination of
[her] employment . . . .” (emphasis supplied). It would be virtualy impossble for her to
dlege afactud bass for unlawful discrimination in the Hospitd’ sfailure to rehire her
without invoking events that occurred againgt the backdrop of and within the context of her
employment and itstermination. Stated somewhat differently, the factud underpinnings of
dl of Vardlo'scdams, are, in the words of the Digtrict Court itsdf, “inextricably

intertwined.” Indeed, she repeatedly dlegesin her Complaint that the Hospitd’s

“discriminatory intent [in diminating her pogtion] is further evidenced by the fact that
plaintiff was not dlowed the option of taking any other open pharmacist postion so that she
could continue employment with defendants.” (App. a 44-46) (emphasis supplied).
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Clearly, then, even she believes that her lost employment is factudly intertwined with her
prospective employment and, thus, that the factua bases for her claims of wrongful
termination and failure to rehire are linked. We smply cannot say with the “pogdtive
assurance’ that we require before a motion to compel arbitration can be denied that the
agreement here “is not susceptible of an interpretation” that coversthe fallure to rehire

dam. Medtronic AVE, Inc., 247 F.3d at 55.

Furthermore, the aleged severability and distinctiveness of the fallure to rehire
clam from the wrongful termination clams are undercut by the fact, and fact it be, that
only ajob application of aformer Hospital employee could accurately be termed an
goplication for “Rehire’ or “Reingatement” which, of course, are subjects explicitly
covered by the arbitration agreement. It goes without saying that an applicant with no
employment history with the Hospital would, by definition, have no dam whose factud
premise could be anchored to anything that occurred during a previous employment.

For the aforementioned reasons, we conclude that al of Varallo's clamswere
covered by the arbitration agreement.? The judgment of the District Court will be
REVERSED, and this case remanded to the Digtrict Court with ingtructions to compel

abitration of dl of Vardlo'sdams.

AWe note, moreover, that even if the failure to rehire dlaim had not fallen under the
arbitration agreement, the District Court should have ordered the arbitrable clamsto go
forward before an arbitrator. See Dean Witter v. Byrd, 470 U.S. 213, 221 (1985).
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TO THE CLERK OF COURT:

Kindly file the foregoing opinion.

/9 Judge Maryanne Trump Barry
Circuit Judge




