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OPINION OF THE COURT

GREENBERG, Circuit Judge.

This matter comes on before this court on an apped by plaintiff Lee Asbury from
an order denying him anew tria entered on March 14, 2002. Asbury brought this action
under 42 U.S.C. § 1983 againg the City of Pittsburgh and certain of its police officers
principaly dleging that the officers unlawfully beet him while he wasin custody in a police
vehicle. He dleged that the officers were liable because of their participation in the

beating and the City was liable because “through its well established practices, procedures,



custom and/or policy [it] has acquiesced in the uncondtitutional conduct of its officers”
App. a 154. Asbury aso asserted State law clams that we do not describe as they are not
germane to the issues raised on this appedl.

The defendants filed ajoint motion to bifurcate the tria so that the case againgt the
officers would be tried first and, if necessary, that againgt the City would follow. The
defendants reason for bringing the motion was their belief that if the jury determined that
the individua defendants did not violate Asbury’ s condtitutiond rights the second trid
would not be necessary as the City could not be ligble if the officers did not commit a
condtitutiond tort. Infact, thejury returned a verdict for the officers following which the
court entered judgment for the City. After the court denied Asbury’s motion for anew trid
he appedled. Thedistrict court had jurisdiction under 28 U.S.C. 88 1331, 1343, and 1367
and we have jurisdiction under 28 U.S.C. § 1291.

On this gpped Asbury assarts that the jury ingtructions were mideading, confusing
and prgudicid, the court used the wrong legd standard in the excessve force during
detention charge, the officers  attorney’ s closing argument violated the bifurcation order,
and the court should not have entered the bifurcation order.

Asbury predicates his argument that the district court erred in charging the jury
regarding the excessive use of force on his contention that the officers applied force when
he was in custody in a police van S0 that the use of any force was unjudtified at that time.
Wergect thisargument. In consdering this point we have no quarrd with Asbury’s

contention that the use of any force is unreasonable if noneis needed. Here, however,
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there was evidence that Asbury was banging around in the police van and in these
circumstances the jury could have concluded that the police reasonably used force to
resrain him even though they denied using force. Thus, the court did not commit legd
eror in giving the excessve force charge and did not abuse its discretion in its

formulation. See Woodson v. Scott Paper Co., 109 F.3d 913, 929 (3d Cir. 1997).

Moreover, we are satisfied that taking the charge as awhole and viewing it in the light of the
evidence the court fairly and adequately submitted the excessve force issue to the jury.

See Inre Merritt Logan, Inc., 901 F.2d 349, 359 (3d Cir. 1990).

Asbury contends that the court erred in bifurcating the case because “proof of
individud officers liability [ig] not a condition precedent to municipa liability.”

Appdlant’sbrief at 22. He then gtates, citing Mondll v. Department of Socid Services of

the City of New York, 436 U.S. 658, 690, 98 S.Ct. 2018, 2035-36 (1978), that “ Congress

intended municipdities be hdd liable for action pursuant to officid municipa policy which

causes a condtitutiond tort.” Br. of Appellant at 22 (emphasis added). Clearly Asbury’s

Satements are not congstent for no matter what the policies of amunicipdity, inan
excessve force case (even if any force at dl would be excessve) if the individuals
executing the policy did not use excessve force then the municipdity cannot belidble. See

City of Los Angelesv. Hdler, 475 U.S. 796, 799, 106 S.Ct 1571, 1573 (1986). Thus, for

there to have been a condtitutiond tort the individua officers had to be liable and their
liability was a condition precedent to municipd liability.
We have reviewed Asbury’ s other arguments and find them to be without merit.
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For the foregoing reasons we will affirm the order of March 14, 2002, denying

Asbury anew trid.

TO THE CLERK:
Pease file the foregoing not precedentid opinion.

/s Morton I. Greenberg

Circuit Judge
DATED: December 18, 2002



