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OPINION OF THE COURT

RENDELL, Circuit Judge.

Troy Neshitt gppeds his conviction for being afelon in possession of afirearm, in
violation of 18 U.S.C. § 922(g)(2001), on the grounds that the Didtrict Court erroneously
admitted video and audio recordings of conversations between Neshitt’ s co-defendant,
Owen Luma, and a Confidentia Source, erroneously admitted evidence arisng out of his
arrest, and abused its discretion when it denied Neshitt's motion for severance. Nesbitt
adso damsthat there was insufficient evidence to convict. We will affirm on dl grounds.

Juridiction and Standard of Review

The Digtrict Court of the Virgin Idands had jurisdiction under 18 U.S.C. § 3241
(2001) and 48 U.S.C. § 1612 (2001), and we exercise jurisdiction pursuant to 28 U.S.C. §
1291 (2002). Wereview the Digtrict Court’ s findings of fact for clear error, United States
v. Ellis, 156 F.3d 493, 496 (3d Cir. 1998), and its decisions on the admissbility of

evidence for abuse of discretion. Bhayav. Westinghouse Elec. Corp., 922 F.2d 184, 187

(3d Cir. 1990). We exercise plenary review over the Digtrict Court’ s determination of

probable cause. United States v. Harple, 202 F.3d 194, 196 (3d Cir. 1999). We review the

Digtrict Court’s denid of Neshitt’s pre-trial motion to sever for abuse of discretion asto
those issues raised before the Court, and plain error as to those issues raised here for the

fird ime. United Statesv. Hart, 273 F.3d 363, 369, 371 (3d Cir. 2001). Findly, we

review challenges to the sufficiency of the evidence in the light most favorable to the



verdict. 1d. at 371.

Neshitt and Owen Lumawere jointly tried for variousillega actions arisng out of
the sale of afirearm and crack cocaine to John Sauer, a Confidential Source. Neshitt's sole
remaining conviction is for being afelon in possesson of afirearm.

In October 1999, Owen Luma became acquainted with John Sauer, a documented
confidential source for the Virgin Idands Police Department and the High Intensity Drug
Trafficking Area (“HIDTA”) Task Forcein &. Croix. Luma offered to sell Sauer gunsand
drugs and to procure prostitutes for him. Sauer arranged to meet with Luma on November
5 to purchase crack cocaine and agun. When Lumadid not show up for the meeting, Sauer
cdled him, and the conversation was recorded by law enforcement. During the course of
the conversation, Luma mentioned another man who was reluctant to go through with the
transaction.

Sauer and Luma agreed to meet the next day, November 6. They met a St. Croix by
the Sea, where Lumawas a security guard. A video and audio recording was made of that
meeting. When he arrived a the designated place, Sauer parked his car at the top of a hill
and opened histrunk. Lumawas parked at the bottom of the hill, near some bushes. Luma
motioned for Sauer to come down the hill, but when Sauer refused, Luma waked up and put
the gun, aMac-11, and crack cocainein Sauer’s car. Sauer noticed that the gun was missing
the clip and asked Lumafor it. Lumawaved down to another person who came out of the
bushes and drove Luma's car up the hill. This person was later identified as Neshitt.

When Neshitt got to the top of the hill, Lumaasked him for the clip. Neshitt cursed
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at Luma, then reversed the car back down the hill, got out and went into the bushes, returned
to the car, and drove back up the hill. Lumagot into the passenger Sde of hiscar. Sauer
reached into the driver’ s Sde of the car and was handed the clip. Then Neshitt and Luma
drove away.

On November 9, Sauer and Luma had another telephone conversation, again
recorded by law enforcement. During that conversation, Lumatold Sauer that his* partner
didn’t like the way de transaction went down.” Sauer then asked Luma about ammunition
for the gun. Lumareplied that the clip had been full but his partner “removed it, cause he
didn'ttrus.” Lumasad hedidn’'t know if the partner would give Luma the ammunition,
because the partner had just gotten out of jail and didn’t want to go back. Sauer never
received the ammunition,

Lumawas arrested on January 26, 2000. During a post-arrest interview with
Detective Howell, Luma confessed to selling the gun and crack to Sauer. Lumaidentified
the second occupant of the vehicle as “Head,” and then picked out a photo of Neshitt from a
photo array. Lumastated he had dug up the gun from where a deceased friend had buried it,
that Neshitt had been keeping the gun at his house prior to the sale, and that on the morning
of the sdle, Neshitt had the weapon when Luma picked him up at his house.

Neshitt was arrested without awarrant, and during a post-arrest interview with
Detective Howell, Neshitt admitted that he was the second person in Luma's car, and that he
was present when the firearm and drugs were sold. He stated that he had held the gun

briefly, just to look it over. He also admitted that he transported the clip up to Lumato
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complete the sde. He denied recaiving any money from the sde of the gun.

Neshitt and Luma were charged in a Second Superseding Indictment on seven counts
relating to the gun and drug sdle to Sauer, and to the discovery of marijuana on Neshitt's
person during a search incident to hisarrest. The Didrict Court denied Neshitt’s motion to
sever histrid from Luma's, finding that most of the charges arose out of the same facts and
that Neshitt would not be prgudiced by ajoint trial. Neshitt moved to suppress the
evidence arisng out of hisarrest. After a hearing, the Court denied the motion, finding that
probable cause existed and that Neshitt’ s confession had been voluntary.

A jury trid commenced in January 2001, but was declared a mistria because of the
admission of an unfairly prejudicid government surveillance tape A second trid beganin
March 2001. At trid, the Court admitted the video and audio recordings of Luma and
Sauer’s conversations. Sauer, Detective Howell, Luma, and Nesbitt all took the stand.
Neshitt was adjudged guilty of being afelon in possesson of afirearm and of possessing a
firearm with an obliterated serid number. He was acquitted of possessing marijuanawith
intent to distribute,

Neshitt then filed amotion for judgment of acquittd and/or anew trid based on the
inadmissibility of the recordings and insufficiency of the evidence. The Court dismissed
the obliterated serid number conviction, finding that the indictment had not dleged

knowledge and was therefore deficient. The Court denied the motion asto thefelon in

That tape was not admitted a the second tridl.
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possession conviction, finding that the recordings were properly admitted under Federd
Rule of Evidence 801(d)(2)(E), that they were not unfairly prgudicial under Rule 403, and
that there was sufficient evidence for a reasonable juror to find Neshitt guilty beyond a
reasonable doubt.
Discussion

1. The Video and Audio Recordings

Neshitt argues that the video and audio recordings and transcriptions were
improperly admitted because the statements were hearsay and did not fal under the Rule
801(d)(2)(E) exception for statements made by a coconspirator in furtherance of a
congpiracy, and that the recordings were unfairly prgudicid under Rule 403. We find no
error in the Digrict Court’ s ruling that the recordings were admissible under 801(d)(2)(E)
and were not unfairly prgudicid.

Under Rule 801(d)(2)(E), a statement is not hearsay if it is made by a coconspirator
during the course and in furtherance of the conspiracy. Under thisrule, adistrict court
must find by a preponderance that: “ (1) a conspiracy existed; (2) the declarant and the party
againg whom the statement is offered were members of the conspiracy; (3) the Statement
was made in the course of the congpiracy; and (4) the statement was made in furtherance of
the conspiracy.” Hlis, 156 F.3d a 496. Statements may be admissible under 801(d)(2)(E)
even if the defendant has not been formaly charged with any conspiracy. 1d. at 497.
Didtrict courts may congder the statements themsel ves when determining whether a

congpiracy existed, Bourjaly v. United States, 483 U.S. 171, 181 (1987), but may not rely




solely on those statements. See Fed. R. Evid. 801(d)(2). Where the district court finds
that a conspiracy existed, we review the court’ s findings as to these e ements for clear
error. Hlis, 156 F.3d at 496.

The Digtrict Court’ s finding that the recorded conversations were made during the
course and in furtherance of a congpiracy was not clearly erroneous. Neshitt argues that he
was never charged with conspiracy, and that the Digtrict Court’ s finding that the statements
were made in furtherance of a conspiracy was based solely on the statements themsalves.2
However, as noted, Neshitt did not have to be formally charged with a conspiracy for the
Court to find by a preponderance that he participated in one for purposes of 801(d)(2)(E).
Hlis, 156 F.3d a 497. And, the Digtrict Court did not rely solely on the recordings to find
acongpiracy. Although the Court did consder Luma’ s statements to Sauer, it dso relied on
Detective Howel’ sreport of Luma s confesson, in which Lumaidentified Neshitt as the
second person at the gun sale and stated that Neshitt had been keeping the gun at his house
and had it with him when Luma picked him up the morning of the sde. The Court dso
considered Neshitt's own admission that he had been present during the sale and had heard
Sauer ask for the clip, and Sauer’ stestimony that Neshitt had passed him the clip. Given

this additiond evidence, the Court’s finding that there was a congpiracy between Neshitt

’Neshitt also cites to Bruton v. United States, 391 U.S. 123 (1968) (holding that
admissionin joint trid of one defendant’ s out-of-court confession violated his co-
defendant’ s Sixth Amendment right to confront witnesses). However, he never dlegesa
Bruton violation, and in fact could not establish one, as both defendants took the stand and
were subject to cross-examination.




and Lumato sdl the gun and that Luma s remarks were made in furtherance of that
conspiracy was not clearly erroneous.

Neshitt so argues that the conspiracy, if it existed, was completed upon the sale of
the gun, and that Luma s statements to Sauer on November 9 were therefore not “during the
course” of the conspiracy. The Digtrict Court did not differentiate among the three
conversations, but we note that there was evidence that after the sale, there were
discussons regarding ammunition, thus supporting the continuing nature of the conspiracy.

Further, the District Court did not abuse its discretion when it found thet the
recordings were not unfairly prgudicia under Federd Rule of Evidence 403. Neshitt
badly asserts that the jury “undoubtedly” relied on something other than reliable evidence
but fails to show how any of the evidence unfairly prejudiced him. Rule 403 requiresthe
exclusion of evidence whose probative vaue is substantidly outwelghed by the danger of
unfair prgudice. Any evidence suggesting guilt is“prgudicid;” acourt isonly required to

exclude evidence that would “persuade by illegitimate means” United Statesv. Blyden,

964 F.2d 1375, 1378 (3d Cir. 1992).

In support of his contention that he was unfairly prejudiced, Neshitt quotes
extensvdy from the government’ s cross-examination of Luma, in which the government
referenced the recorded conversations. He aso reiterates arguments that he makesin the
Rule 801(d)(2)(E) and severance contexts, and relies on evidence that tends to prove
Neshitt’sinnocence. However, asthe Didrict Court noted, Neshitt fails to identify how the

cross-examination or the recordings unfairly prejudiced Neshitt. The government was free



to use Luma s prior statements to impeach his testimony on the sland. The recordings were
highly probative, and Neshitt was not unfairly prejudiced just because the evidence tended
to prove hisguilt. Therefore, the Didrict Court did not abuse its discretion when it
admitted the recordings and alowed the cross-examination based on them.
2. Probable Cause to Arrest

Neshitt argues that there was no probable cause for his warrantless arrest, and that
therefore his post-arrest confession should be suppressed.® Probable cause exists where
the facts and circumstances within the arresting officer's knowledge are sufficient to

warrant a reasonable person to believe an offense had been committed. United Statesv.

McGlory, 968 F.2d 309, 342 (3d Cir. 1992). Wereview the Digtrict Court’s finding of
probable cause de novo, and its factud findings for clear error. Harple, 202 F.3d at 196.
We find that there was probable cause.

The government clearly had probable cause to arrest Neshitt. At the hearing held by
the Digtrict Court on Neshitt's motion to suppress, the government established that the
aresting officer acted on information from Detective Howell. Detective Howell testified
that survelllance of the November 6 controlled purchase of cocaine and a gun from Luma
revedled a second individud in Lumas car. The surveillance tape showed Lumamotion to

that second person to bring the clip for the gun, and then showed that second person hand

3At the suppression hearing, Neshitt also argued that his confession was involuntary
and that he had never received his Miranda warnings. However, Neshitt has not presented
that argument on apped.



the clip to Sauer. Upon Luma s arrest, Lumaidentified that second individua as “Heed,”
and then picked Neshitt out of a photo array. Thisis ample evidence to show probable
cause to believe that Neshitt was involved in the gun sde.

Because they had probable cause, the officers were authorized to arrest Neshitt in
public without awarrant. “Law enforcement authorities do not need awarrant to arrest an
individua in apublic place as long as they have probable cause to bdieve that person has
committed afelony.” McGlory, 968 F.2d at 342. Neshitt was arrested at a public place,

Cord s Place, arestaurant, and thus the officers did not need awarrant.

3. Severance

Neshitt urges that the Digtrict Court abused its discretion when it denied his motion
to sever histrid from that of Owen Luma. In his Rule 14 saverance motion, he stated thet
the joint trid would severdly affect his chancesfor afair trid. Hethen joined in Luma's
severance motion, contending that ajoint tria was not proper because the two defendants
shared only one charge in common and because it was unclear whether the government
would call the defendants to testify againgt each other. The Digtrict Court denied the
motions, finding that the charges were based on the same set of facts and involved the same
witnesses, that there were no antagonistic defenses, and that the “ speculative fear” that the
government would call the defendants to testify againgt each other did not rise to clear
prejudice.

On appedl, Neshitt does not address the arguments raised below or quarrel with the

Didgtrict Court’sruling on these points. Instead, he raises new arguments. 1) the recorded
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conversations would not have been admissblein a separate trid and were unfairly
prgudicid; 2) the prosecutor used the recorded conversations to suggest that Neshitt was
recently out of jail; 3) Neshitt was forced to testify on both the marijuana and the gun sde
charges when in aseparate trid he would only have had to testify regarding the marijuana
charge; 4) the Court faled to provide limiting ingtructions; and 5) in a separate trid,
Neshitt would have been able to cal Luma as an exculpatory witness.

When to sever atrid isléeft to the sound discretion of the courts and will not be
reversed absent “clear and manifest prgudice’ resulting in an unfair trid. Hart, 273 F.3d at
370. Because Neshitt did not raise these arguments before the Digtrict Court, we review
for plain error, which requires an error, that is plain, and that affected Neshitt’ s substantial
rights Id. at 371. Wefind no error and no prejudice.

Firdt, as Sated above, the recorded conversations were admissible against Neshitt
and were not unfairly prgudicia. Nesbitt cannot show any prejudice from thejoint trial on
thisaccount. Furthermore, Neshitt had dready stipulated to being afelon, therefore any
suggestion that he was recently out of jail was not prgjudicid.

Second, Neshitt clamsthat he desired to tetify only on the marijuana charge, but
that joinder with Luma forced him to testify on both the gun and the marijuana charges and

that this forced testimony was prgjudicid. He relies on United States v. Cross, 335 F.2d

987, 989 (D.C. Cir. 1964), which held that “[p]rgudice may develop when an accused

wishesto testify on one but not the other of two joined offenses” See also United Statesv.

Lewis, 787 F.2d 1318, 1323 (9th Cir. 1986) (finding prejudice where evidence of prior
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crime was admitted on one count but would have been inadmissible on the other). In Cross,
the Court of Appedsfor the Didrict of Columbia Circuit held that joinder of two offenses
was pregjudiciad where the defendant had repeatedly tried to object to joinder and register
his willingness to testify on one count and not the other, and where his tesimony on one
count was convincing but his testimony on the second was plainly evasive and opened him
up to questioning concerning prior convictions. 1d. at 327.

Neshitt’ sreliance on Cross ismisplaced. First, the procedura posture hereis

different. Neshitt never moved to sever the counts againgt him, only to sever histria from
Lumads Eveninaseparatetrid, the government could have joined the two counts. Second,

unlike the defendant in Cross, whose testimony on one count opened him up to a credibility

attack and to the admission into evidence of prior convictions, Neshitt has not shown how

his testimony regarding the marijuana or the gun sde prgudiced him. He carries the burden

of proving prgudice. Histestimony wasthat he was present but did not participate in the

sde. If anything, thistestimony is exculpatory. He certainly was not harmed by tetifying.
Third, the Court’ sfallure to provide limiting ingtructions was not plain error.

Neshitt sates that he made “numerous’ requests for limiting ingtructions, but he does not

citeto the record nor could we find any evidence of these requests. Neshitt also does not

indicate what exactly he would have wanted included in such limiting indructions. Asit was

not raised, the Court’ s failure to give limiting ingructions is reviewed for plain error.

Given that the evidence Neshitt finds objectionable was admissible against him and not

unfairly prgudicia, and the evidence that clearly did not gpply to Neshitt (evidence about
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Luma s progtitution business and the sde of the crack) was easily compartmentalized, it
was not error for the Court not to include limiting ingtructions.

Finally, Neshitt argues that in a separate trial he would have been able to call Luma
to provide exculpatory testimony. However, Lumadid testify and did provide exculpatory
evidence, therefore there was no prejudice.

4. Sufficiency of the Evidence

Lastly, Neshitt argues that the verdict was not supported by the weight of the
evidence. Our review of ajury verdict is highly deferentid; we must determine whether the
evidence viewed in the light mogt favorable to the government would dlow arationd trier
of fact to convict. Hart, 273 F.3d at 371. The evidence here was sufficient.

Neshitt marshds the evidence on his Sde, including his own assertion of innocence
and Lumd strid testimony that Neshitt was not involved, and argues that the jury based its
verdict soldy on the “unfairly prgudicid” recorded conversations. Asthe Didrict Court
pointed out, the recorded conversations were competent, admissible evidence that the jury
could congder. In the conversations, Luma indicated numerous times that he had a partner.
Lumalater identified Neshitt as his partner. Furthermore, Neshitt admitted that he was
present during the gun sale, Sauer testified that Neshitt handed him the clip, and Detective
Howell testified that Luma said Neshitt had been keeping the gun before the sde. The jury
is charged with evauating the credibility of the witnesses and was free to give more weight
to Sauer and Howd I’ s testimony than to Neshitt' s professions of innocence.

Conclusion
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For the reasons stated above, we will affirm Neshitt’ s conviction.
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TO THE CLERK OF COURT:

Peasefile the foregoing opinion.

Circuit Judge

Dated:



