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OPINION

D. BROOKS SMITH, Circuit Judge

Appdlant Michag McCarrin gppeds from the judgment of the United States
Digrict Court for the Eastern Digtrict of Pennsylvania entered on July 26, 2002 pursuant to
our order remanding for resentencing following McCarrin's gpped from theinitia
judgment. McCarrin contendsthat 18 U.S.C. § 1346 fallsto ate an offenseand is
uncondtitutiondly vague, and that the Didtrict Court abused its discretion in ordering
$50,000 in redtitution. We hold that McCarrin waived his condtitutiona challengesto 28
U.S.C. 81346 by failing to raise these issues in his opening brief on his earlier direct
goped. Wewill dso affirm the Didrict Court with respect to the restitution order.

l.

McCarrin was convicted of nine counts of mail fraud and two counts of money
laundering in violation of 18 U.S.C. 88 1341, 1346, and 1957. He was sentenced to twenty-
four months imprisonment, and ordered to pay $414,028 in restitution and to forfeit

$31,289. McCarin filed an earlier direct apped chdlenging his conviction on a variety of



grounds, including the legd vdidity of the government’ s honest services mail fraud theory,
the court’ slegd ingructions, and his ability to pay restitution. A prior pand of this court
affirmed McCarrin’s conviction and sentence, but remanded for the limited purpose of
alowing the Didtrict Court to make additiond findings regarding McCarrin's ability to pay
redtitution.

McCarrin petitioned for rehearing en banc, contesting the legd vadidity of his honest
sarvices mail fraud and his money laundering conviction. His petition for rehearing en banc
was denied. He dso filed a certiorari petition in the Supreme Court which remains
pending.

At the resentencing on the redtitution issue, the Didtrict Court, following a hearing,
reduced McCarrin’s restitution obligation to $50,000. On that same day, McCarrin filed a
motion to dismiss the indictment for failure to state an offense and on the ground that 28
U.S.C. § 1346 is uncongtitutionaly vague! The Digtrict Court denied McCarrin’s motion
as“legdly frivolous”

.
Since the facts underlying McCarrin's conviction for mail fraud and money

laundering are not relevant to the disposition of this apped, we recite only the facts relating

This provison, which is entitled “ Definition of ‘ scheme or artifice to defraud,’”
providesthat “for the purposes of this chapter, the term ‘ scheme or artifice to defraud’
includes a scheme or artifice to deprive another of the intangible right of honest services”
18 U.S.C. § 1346.



to the restitution issue. On remand, the District Court reduced McCarrin's restitution
obligation from $414,028 to $50,000. In support of its determination that McCarrin would
be able to pay $50,000, the Digtrict Court noted that McCarrin is a well-educated attorney,
he was able to send his children to private e ementary schools, high schools, and
universities, and he resides in a $290,000 home.

The Government noted in its brief that in lieu of putting his resources toward
repaying the victim, McCarrin planned to spend over $200,000 in the next Sx yearsto
finance his childrens education. He aso had spent $200,000 to finance his living expenses
during histria and gppedl.

McCarrin argued that he had a negative net worth and faced serious obstacles to
repaying his redtitution and forfeiture obligations.  In setting the redtitution amount, the
Court congdered “dl the circumstances,” including McCarrin's * present financid
condition, as well as his future earning capacity, assuming even that he does not practice
law.”

The Didrict Court baanced the rights of the victim with McCarrin’s financid
Stuation, noting that McCarrin had failed to make “any plan to pay reditution” in the two
years since his sentence was imposed. Based on McCarrin’s testimony, the Court found
that McCarrin's “hopes and aspirations for his family would result in a complete
liquidation” of hisassets. Adopting McCarrin’s position would, in the Digtrict Court’s

view, have rendered McCarrin “economicaly insulated from the payment of any



restitution.”
[I.
We have jurisdiction to review the restitution order and the denid of McCarrin's
motion to dismiss hisindictment under 28 U.S.C. § 1291. We review the appropriateness

of adidtrict court’'s order of restitution for abuse of discretion. United States v. Hunter, 52

F.3d 489, 492 (3d Cir. 1995). Condtitutiona questions and challenges to the sufficiency

of an indictment are issues of law subject to plenary review. United States v. Singletary,

268 F.3d 196, 198 (3d Cir. 2001), cert. denied, 122 S.Ct. 1450 (2002).

V.

We hold that the District Court properly exercised its discretion in reducing
McCarrin's restitution obligation from $414,028 to $50,000, and we will affirm. Since
McCarrin's offenses occurred prior to 1996, the amount he owes in retitution is governed
by an earlier version of 18 U.S.C. § 3664, which has now been amended. The former
version of the statute prescribed that, in exercising its discretion to determine the
appropriate amount of restitution, the court should consider the following factors, in
addition to the victim’ s losses as aresult of the offense: “the financia needs and earning
ability of the defendant and the defendant’ s dependants, and . . . such other factors asthe
court deems appropriate.” 18 U.S.C. § 3664(d)(3).

A prior pand of this court remanded with respect to the order for McCarrin to pay



$414,028 in redtitution, finding that the Didtrict Court had not made sufficient findings
with respect to McCarrin's “ gbility to pay” in caculating the amount he owed. The prior
pand noted that “our review of the record suggests that the order for restitution, though
merely compensating Lloyd's of London for its loss asthe victim's insurer, may have been
excessve.”

We find that the Digtrict Court properly exercised its discretion in revising the
restitution amount. The District Court noted on the record that it would assess restitution
by examining “the amount of restitution, the amount of the loss to the victim, the
defendant’ s ability to pay the full amount or part of it, consgdering present assets, present
capability, aswell asfuture ability to pay reasonably into the future” We are satisfied that
the Didtrict Court balanced these factors and did not abuse its discretion in reaching the
result of $50,000. In analyzing McCarrin's future ability to pay, the Court recognized that,
athough trained as alawyer, McCarrin might be unable or choose not to practice law,
thereby possibly reducing his earning potentiad. The Court also acknowledged that
McCarrin wished to send his children to private schools and had financed college tuition
for histwo oldest children, which imposed a sgnificant additiond financid burden on him.
Consequently the Digtrict Court significantly lowered the amount McCarrin would pay as

reditution.? Nevertheless, the Court properly considered the fact that Mr. McCarrin was

The Didtrict Court stated that athough it was only imposing $50,000 in redtitution, it
would have been judtified in imposing over $200,000, since in the court’s view, the
defendant owed a greater obligation to pay back the victim of his crime, and could easily
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trained as an attorney, enjoyed good hedlth, resided in a $290,000 home, and planned to
resume employment upon serving his prison term. [n addition, in the two years snce his
conviction, Mr. McCarrin had made no effortsto pay any of the restitution. The Didrict
Court properly exercised its discretion in andyzing the gppropriate factors, and we will

afirm.

We conclude that the District Court properly denied McCarrin’s motion to dismiss
the mall fraud charges against him. On the day of his resentencing on redtitution, the
gopdlant filed amotion to dismiss the mall fraud charges for falure to alege an offense
and as uncondtitutiondly vague. Specificdly, McCarrin argued that: (1) section 1346 of
the mall fraud statute was not gpplicable to his conduct; and (2) section 1346 is
uncongtitutiondly vague. The Didrict Court rgected that motion as“legdly frivolous” and
we will afirm, but for different reesons. We hold that McCarrin waived his right to pursue
these condtitutiona chalenges by failing to timely raise them on direct gpped.

McCarrin first argued that § 1346 failed to state an offense in his petition for

rehearing en banc on his earlier direct gpped. He did not raise it before the initid pand.

have sent his children to public schodls. “The rationde for 200 plus would smply be this,
that when money is taken from somebody or someinditution, it is money that should be
returned. The defendant has an obligation to return that money, and the defendant should
put as a priority the repayment of that retitution, even if it handicgps family members who
are not handicapped by virtue of the restitution order, but are handicapped by virtue of the
defendant’s crimind act.”



McCarrin firdg raised his vagueness challenge to 8 1346 in his petition for certiorari to the
Supreme Court, which is currently pending.
Although this court has held that Rule 12(b)(2) chdlenges that an indictment falsto

dtate an offense may be raised for the first time on gpped, United States v. Panardlla, 277

F.3d 678, 685 (3d Cir.), cert. denied, 123 S.Ct. 95 (2002), Panardlla is disinguishable. In
Panardlla, the defendant raised his 12(b)(2) challenge in his opening brief upon direct

gpped to the Third Circuit pand. Here, McCarrin did not raise this issue before the pand,
but rather for the first time in his petition for rehearing en banc.® Our jurisprudenceis

clear that “an issueiswaived unless a party raisesit in its opening brief.” Tsev. Ventana

Medica Systems, Inc., 297 F.3d 210, 225 n.6 (3d Cir. 2002)(quoting Reform Party of

Allegheny County v. Allegheny County Dep't of Elections, 174 F.3d 305 n.11 (3d Cir.

1999)). Thiscourt has recently made clear that raising an issue for thefirg timein a
petition for rehearing en banc fails to preserve the issue for subsequent review. United
Statesv. Cross, 308 F.3d 308, 314 (3d Cir. 2002).

McCarrin has amilarly falled to preserve his unconditutiona vagueness chdlenge
by faling to raiseit in his opening brief to the prior pand of this court on direct gpped, and

may not now assert it in a subsequent gpped. Claims of error that “could and should have

3 McCarrin's contentions before the panel were, as stated in Judge Greenberg’ s panel
opinion, “that it was possible that he was convicted of mail fraud predicated on
impermissible cobbling together of different theories. Moreover, he contends he might
have been convicted on an invalid legd theory, the jury ingtructions were improper, and the
court did not make sufficient findings concerning his ability to make retitution.”
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been raised” on direct appeal are not preserved for review in a subsequent appeal.” United

States v. Pultrone, 241 F.3d 306-07 (3d Cir. 2001).

Since McCarrin failed to preserve his chalenges to the mail fraud statute on direct
apped, we find that he has waived these claims and may not pursue them again viathe prior
pand’s narrow remand on aregtitution issue. The Digtrict Court’s denid of McCarrin's
motion to dismiss the indictment will be affirmed.

VI.

For the foregoing reasons, the judgment of the Digtrict Court will be affirmed.

/9 D. Brooks Smith

Circuit Judge



