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OPINION OF THE COURT

NYGAARD, Circuit Judge.

Appellants sued under the Worker Adjustment and Retraining Notification
Act, 29 U.S.C. § 2101 et seq., for back pay because they were not notified of a plant
closing or mass layoff, sixty days before the layoff or closing as required by the Act.
The WARN Act’s notice provision exclusively applies to companies with fifty or more
employees, excluding part-time employees, on the date sixty days prior to the date of the
plant closing or mass layoff (the “snapshot date”). The burden rests on the plaintiffs to
prove that the Act applies.

Following a bench trial, the District Court held that plaintiffs failed to make
out a prima facie case under the WARN Act because they did not prove that Reese

Brothers, Inc. had the requisite number of employees to trigger the protection of the Act.

Appellants challenge the District Court’s conclusion that they failed to prove that there

was either a plant closing or mass layoff, and that Reese Brothers employed fewer than

fifty employees (excluding part-time employees) as of the snapshot date. We will affirm.
l.
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The WARN Act protects workers, their families and their communities by
requiring that employers subject to the Act provide notice sixty calendar days before a
plant closing or mass layoff. Employers who violate the WARN Act’s requirements are
liable to the affected employees for “back pay for each day of the violation at a rate of
compensation not less than the higher of the average regular rate received by such
employees during the last three (3) years of the employee’s employment or the final
regular rate received by such employee[.]” 29 U.S.C. § 2104(a)(1); United Steel Workers
of America v. Crown Cork & Seal Co., 32 F.3d 53 (3d Cir. 1994).

A plaintiff bears the initial burden of proving that there was a plant closing
or mass layoff as defined by the Act to make out a prima facie case under the Act, and
that the organization employed at least fifty employees, excluding part-time employees,
as of the snapshot date to trigger the Act’s mandatory notice provision. Part-time
employees are defined as those who average fewer than twenty hours of work per week or
who have been employed for fewer than six of the twelve months preceding the date on
which notice is required. 29 U.S.C. 88 2101(a)(8). A plant closing is “the permanent or
temporary shutdown of a single site of employment . . . if the shutdown results in
employment loss at the single site of employment during any thirty (30) day period for
fifty (50) or more employees excluding any part-time employees[.]” 29 U.S.C. 8§
2101(a)(2). A mass layoff is “a reduction in force which is not the result of a plant
closing; and results in an employment loss at a single site of employment during any
thirty (30) day period for at least 33-1/3% of the employees (excluding part-time
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employees) and at least fifty (50) employees (excluding 50 employees). . . [.]” 29 U.S.C.
8 2101(a)(3). All employees, including part-time employees, are entitled to notice of the
plant closing or mass layoff no less than sixty days before the closing or layoff — the
snapshot date — provided that the threshold count of fifty employees is satisfied. 29
U.S.C. § 2102(a)(1); 20 C.F.R. 639.5 (a)(2), 639.6(b) (2004). Employees who are offered
and accept a transfer to another employment site operated by the employer have not
suffered an employment loss. Employees who voluntarily depart or resign have also not
suffered an employment loss. Moore v. Warehouse Club, Inc., 992 F.2d 27 (3d Cir.
1993).1

.

The District Court found that the plaintiffs did not meet their burden of
proving that Reese Brothers employed fifty employees, excluding part-time employees, as
of the snapshot date of January 20, 2002. On that date, the Court found that Reese
Brothers had, at most, only forty-six employees, excluding part-time employees.

The District Court's determination rested first on the credibility of a
particular Plaintiff, Beverly Reid, whose testimony, if credible, would have put Reese
Brothers above the fifty employee mark as of the snapshot date. The District Court found

Reid’s testimony incredible. Specifically, she admitted that she did not work for the

1. Defendant and the District Court also bring our attention to Johnson v.
Telespectrum Worldwide, Inc., 29 Fed. Appx. 76 (3d Cir. 2002). This opinion is factually
on point but was non-precedential. Although, not binding on us, it informs our decision.

5



human resources department and was not involved in the termination or resignation
process except to recommend that a telemarketer be fired if he or she was rude on the
phone. Reid offered no testimony to substantiate that the employees about which she
testified fell outside of the definition of part-time employees who are not counted in
calculating if Reese Brothers had at least fifty employees. Lastly, her testimony as to
specific hiring and termination dates of particular employees substantially conflicted with
Reese Brother’s employee database maintained by its information technology department.
We find no clear error in the District Court’s credibility determination.

The District Court also did not include in its calculation of forty-six
employees certain employees that plaintiffs claim were admitted by Reese Brothers’
answer to be full-time employees on January 20, 2002. We conclude that this was proper.
Giannone v. United States Steel Corp., 238 F.2d 544, 547-48 (3d Cir. 1956). Here,
appellants failed to tender into evidence, or indeed call to the attention of the Court at
trial, Reese Brothers’ answer to their complaint which they contend would have proved
the WARN Act’s numerosity requirement.

Finally, we note that even if Reese Brothers had fifty or more employees as
of the snapshot date, the WARN Act would not apply because, as the District Court
correctly found, there was neither a plant closing nor mass layoff. We held in Moore, 992
F.2d at 29-31 (3d Cir. 1993), as the District Court noted, “that the definition of
‘employment loss’ set forth in the statute [does] not apply to transferred employees
because such employees continue . . . as employees, albeit in different positions at another
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location.” App. at 25-26. In order to find “employment loss” by fifty or more employees
on this record, one would have to include four employees who transferred to new
positions at other locations.
1.
Because Plaintiffs’ failed to meet their burden in making out a prima facie

case under the WARN Act, the order of the District Court will be affirmed.



