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________________ 

 

OPINION* 

________________ 

 

SCIRICA, Circuit Judge 

 

In this 42 U.S.C. § 1983 action, Appellee police officers twice switched off 

Appellants’ LED yard sign, purportedly fearful it would distract motorists.1  Appellants 

sued, contending, inter alia, that officers conspired with Appellant Burke’s neighbor, 

Appellee Zurick, to violate Appellants’ Fourth Amendment rights.  The District Court 

dismissed Appellants’ claims at summary judgment, holding qualified immunity applied 

as it was not clearly established whether the community caretaking exception to the 

warrant requirement allows police to switch off distracting signs on private property.  Our 

review is de novo.  Fagan v. City of Vineland, 22 F.3d 1283, 1289 (3d Cir. 1994). 

Appellants do not challenge the substance of the court’s immunity analysis.  

Rather, relying solely on an expert report evaluating their sign’s maximum intensity in 

footcandles of light, they contend it was “impossible” their sign was “dangerously bright” 

in the first place.  Reply Br. 1.  But the report does not address distraction risk, as distinct 

from light output, and Appellants concede the sign was malfunctioning.  The report is, at 

best, “a scintilla of evidence” in Appellants’ favor, which “is insufficient to avoid 

summary judgment.”  Fagan, 22 F.3d at 1295.  Accordingly, because there is no genuine 

 
* This disposition is not an opinion of the full Court and pursuant to I.O.P. 5.7 

does not constitute binding precedent. 

1 The District Court had jurisdiction under 28 U.S.C §§ 1331 and 1367, and we 

have jurisdiction under 28 U.S.C. § 1291. 
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dispute of fact that the sign was potentially distracting to motorists, and Appellants do not 

challenge the court’s underlying immunity analysis, we will affirm the order granting 

summary judgment in favor of Appellees. 


